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Relevant Docket Entries 


Motion for Approval of Court of Dismissal of Class 
Action, Filed June 29, 1966 . . E : 


Order of Dismissal of Class Action, Filed 
July 8, 1966 ‘ : * ‘ 5 


Praecipe, Filed October 17, 1966 


Supplemental Motion to Assess Counsel Fees on 
Motion for Appointment of Independent Counsel, 
and for Award of Disbursements and Counsel 
Fees, dated December 29, 1966 A 2 . 


Docket Entries . : 2 


Memorandum of Points and Authorities in Support 
of Supplemental Motion to Assess Counsel 
Fees on Motion for Appointment of 
Independent Counsel and for Award of 
Disbursements and Counsel Fees 


Summary of Work Performed by Mozart G. 
Ratner in Connection with Successful 
Motion of July 23, 1962 . Z 2 


Summary of Work Performed by Sheldon E. 
Bernstein in Connection with Successful 
Motion of July 23, 1962. ‘ 


Memorandum of Bakery and Confectionery Workers 
International Union of America in Opposition to 
"Supplemental Motion to Assess Counsel Fees on 
Motion for Appointment of Independent Counsel 
and for Award of Disbursements and Counsel Fees" 
dated March 1, 1967 pre ae Ny cd - 


Reply of Movants to "Memorandum of Bakery and 
Confectionery Workers International Union in 
Opposition’, dated May 1967 . . . - 


’ Order Dismissing Appeal in case, Jennings v. Carey, 
C. A. No. 2963-64, Appeal No. 19,069, Filed 
May 24, 1965 F , - ‘ . - : 


Order Dismissing "Supplemental Motion to Assess 
Counsel Fees on Motion for Appointment of 
Independent Counsel and for Award of Disbursements 
and Counsel Fees", Filed June 13, 1967 


Motion to Vacate Order Dismissing Supplemental Motion 
for Compensation and, Alternatively, for Preliminary 
Relief Under Rule 60(b}, F.R.C.P., Filed June 19, 1967 


Memorandum of Points and Authorities 


Memorandum of Bakery and Confectionery Workers 
International Union of America in Opposition to 
"Motion to Vacate Order Dismissing Supplemental 
Motion for Compensation and, Alternatively, for 
Preliminary Relief Under Rule 60(b), F.R.C.P.", 
Filed June 26, 1967 Z . ‘ : 


Order Denying Motion to Vacate Order Dismissing 
Supplemental Motion for Compensation and. 
Alternatively, for Preliminary Relief Under Rule 60(b) 
FRCP, Filed June 19, 1967, 

Filed June 30, 1967 


Notice of Appeal, Filed July 13, 1967 


JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 7 
FOR THE DISTRICT OF COLUMBIA 


ERMIN MOSCHETTA, et al., 
Plaintiffs, 
Civil Action No. 686-60 


JAMES G. CROSS, et al., 
Defendants. ; 


RELEVANT DOCKET ENTRIES 


Proceedings 


* * * * * 


1966 


June 29 Motion of deft. union for approval of Court of dismissal 
of class action, exhibit, P & A, consent. (Fiat) McGuire, J. 


July 8 Consent order approving proposed settlement (N) (See 
order for details) Curran, J. 


August 11 Receipt for transcript. filed 


Oct. 17 Cause compromised, settled and satisfied per all counsel; 
AC/N. filed 


1967 


Jan, 4 Supplemental motion of Sheldon E. Bernstein and Mozart 
G. Ratner, to assess counsel fees on motion, etc. * * * 


Jan, 6 Stipulation extending time for Bakery and Confectionery 
Workers' International Union of America may respond 
to "Supplemental Motion to assess counsel fees on Motion 
for appointment of independent counsel and for Award of 
disbursements and counsel fees to and including March 1, 


Date: 
1967 
March 1 


May 18 


June 13 


June 30 


July 13 


July 13 
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Proceedings: 


Opposition of deft #3 to motion to assess counsel fees and 
for award of disbursements; Exhibit; c/m 3/1/67 filed 


Reply of pltfs to opposition of deft #3 to motion to assess 
counsel fees and for award of disbursements; Exhibit; 
c/m 3-18-67. filed 


Order dismissing Supplemental Motion to Assess Counsel 
fees on Motion for Appointment of Independent Counsel 
and for Award of Disbursements and Counsel Fees (N) 
Jones, J. 


Motion of plaintiffs to vacate order dismissing supple- 
mental motion for compensation and alternatively for 
Preliminary Relief; P & A's; C/S 6/19/67. MC filed. 


Memorandum of Bakery and Confectionery Workers Intl. 
in opposition to Motion of pltffs to vacate order dismissing 
supplemental motion for compensation and alternatively 
for preliminary relief; c/m 6/26/67 filed 


Order denying motion to vacate order dismissing supple- 
mental motion for compensation and alternatively for 
preliminary relief under Rule 60 (b) FRCP (N) 
Jones, J. 


Appearance of Peter A. Greeenburg as co-counsel for pltfs. 
filed 


Notice of appeal by pltf; * * * copies mailed to H. Clifford 
Allder, William P, Schumacker, James Landrisina, 
Murdaugh S, Madden, John V. Long and Sher, Oppenheimer 
& Harris, Edmund D. Campbell and Benjamine Delaney, 
Donald M. Murtha, Herbert S. Thatcher and James S. 
Carroll. filed 


Cost bond on appeal * * * 


Statement of pltf of points on appeal; c/m 8/1/67 filed. 
Record on appeal delivered to USCA; * * * 
Receipt from USCA for Original Record. filed. 


[Filed June 29, 1966] 
MOTION FOR APPROVAL OF COURT 
OF DISMISSAL OF CLASS ACTION 

Movant, Murdaugh Stuart Madden, independent counsel appointed 
by the defendant Union with the approval of the Court for the purpose of 
representing the plaintiff class in this accounting action against the 
Union and certain former officers thereof, moves this Court for an 
Order pursuant to Rule 23(c) F.R.C.P. approving the proposed com- 
promise and dismissal of a class action originally brought under Rule 
23 (a)(1) F.R.C.P., and for directions as to notice of the proposed com- 
promise and dismissal which must be given to all members of the class 


in such manner as the Court directs. 


In.support hereof, movant submits the attached proposed Order of 
Dismissal of Class Action which sets forth the relevant facts in support 


thereof, which is requested by movant, consented to by the remaining at- 


torneys of record in the cause, and which has been approved as to form 
by the attorney for the Trustee bank, the National Bank of Washington, 
which, in the event this Order is approved, must comply therewith. 


/s/ Murdaugh Stuart Madden 


SHAW, PITTMAN, POTTS, 
TROWBRIDGE & MADDEN 
910 - 17th Street, N. W. 
Washington, D. C. 20006 


Court Approved Independent Counsel 
Appointed by the Union 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing MOTION FOR AP- 
PROVAL OF COURT FOR DISMISSAL OF CLASS ACTION together with 
the proposed ORDER OF DISMISSAL OF CLASS ACTION and the 
MEMORANDUM OF POINTS AND AUTHORITIES attached hereto, was 
mailed, postage prepaid, to Herbert Thatcher, Esq., Attorney for 
James Cross, 1401 K Street, N.W., Washington, D. C. and to Clifford 


Allder, Esq., Attorney for James Landriscina, 401 - 3rd Street, N. W., 
Washington, D. C., this 28th day of June, 1966. 


/s/ Murdaugh Stuart Madden 


[Filed July 8, 1966] 
ORDER OF DISMISSAL OF CLASS ACTION 


This matter has been brought before the Court as the com- 
promise and proposed dismissal of a class action under Rule 23 (c) 
Federal Rules of Civil Procedure. Such an action may not be dismissed 
without the approval of the Court, and notice of this proposed dismissal 
or compromise must be given to all members of the class in such man- 
ner as the Court directs. 


This class action for an accounting and other relief was filed on 
or about March 8, 1960 by the class against the Bakery & Confectionery 
Workers’ International Union of America and certain of its officers, 
particularly James Cross, its former president. Subsequently the 
interests of the class and the defendant Union became substantially 
identical and since March 26, 1963, the interests of both have been 
represented by Murdaugh Stuart Madden, Esq., independent counsel, 
appointed by the Union with the approval of the Court. 


In addition to the instant case, as described above, there is 


pending in this Court the case of James G. Cross v. Bakery & Confec- 


tionery Workers' International Union of America, Pension Committee, 
The National Bank of Washington, Trustee, et al., C.A. 115662, a suit 
brought by Mr. Cross claiming certain pension rights. (The case 
against the bank Trustee was later dismissed.) In that case, the 
Union denied that Cross was entitled to a pension and counterclaimed 
for certain sums, many of which were the same sums and category of 
items claimed in the instant accounting action. It has therefore long 
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appeared that the claims and counterclaims of these two pending suits 
were intertwined and overlapping. | 


Independent counsel now comes before the Court stating that on 
behalf of the plaintiff class, and of the Union, he wishes to enter into 
an arrangement with Mr. Cross which will result in a compromise 
and dismissal of all of the issues in this accounting action, and which 
will also result in the simultaneous dismissal of the case of Cross v. 
B&CW, et al, i.e., the pension case. : 


While this Court is directly concerned only with the above cap- 
tioned case, it must, in compliance with the requirements of Rule 23 (c) 
Fed, R. Civ. P., of necessity weigh the proposed settlement of the 
pension case insofar as it relates to the fairness and adequacy of the 
consideration given to the plaintiff class in this case. It appears to 
the Court that the pension case is comprised of a claim by Mr. Cross 
against the Union for a pension for life in the amount of $1,106.09 per 
month, which had a value, as of January 1, 1966, based on his then 
life expectancy, of approximately $350,000. Of this $350,000, the sum 
of approximately $50,880.14 was unpaid, but accrued and payable by 
the pension fund, as of that date, said payments having been withheld 
from March 1962 forward. In the same pension case, the Union 
asserted certain counter-claims, claiming a total of approximately 
$140,000 against the plaintiff, Cross. This instant Moschetta accounting 
action is a suit for an accounting, alleging that the aforesaid $140,000 
and considerably more, is due from Cross to the plaintiff class therein. 


Counsel advises the following, with which the Court agrees: 


1. The sums sought in the counter-claims to the pension suit and 
in the instant accounting action are partially made up of easily- Brovable, 
precise sums and partially made up of more general items, more dif- 
ficult to sustain with competent proof. | 


2. The Union and the class contest the validity of a substantial 


salary raise prante ss while he was President. The 


higher salary figure served as the compensation base for the pension 
claim, 


3. The union and the class contest the validity of certain 
amendments to the pension plan which allegedly reduced eligibility 
requirements and permitted Mr. Cross to qualify at an earlier date. 


4, These and other defenses to the pension claim, while reason- 
able, are not guaranteed to succeed. 


5. A proposed compromise settlement has been reached between 


the Union and Mr. Cross in the instant case, and between the Union, 


the Union Pension Committee and Mr. Cross in the pension case, which 
if finalized will render moot all of these contentions. 


The proposed settlement which has been reached subject to the 
approval of this Court consists of an accord whereby Mr. Cross will 
receive $7,500.00 from and will forfeit $43,380.14 of the $50,880.14 
withheld prior to January 1, 1966, and will, commencing retroactively as 
of January 1, 1966 receive the sum of $500.00 per month as and for a 
pension for the remainder of his life, in lieu of the claimed sum of 
$1,106.09 per month. 


The Court is of the opinion that this constitutes a fair and reason- 
able settlement of all of the claims of the plaintiff class and the Union 
against Mr. Cross as set forth in the claims alleged in the instant 
accounting action and the counter-claims alleged in the said pension 
suit, and of all of the claims of Mr. Cross encompassed in his pension 
suit against the Union. 


Therefore, said proposed settlement is hereby APPROVED. 


And it is further, ORDERED that notice of this proposed dismissal 
and the terms thereof shall be given to all members of the class by 
publication in the monthly Union publication, the B & C Journal, and 
circulated to all members at the earliest practicable time. 
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And it is further ORDERED that the proposed settlement shall 
take effect thirty (30) days from the date of such publication, absent 
further order of this Court. | 

And it is further ORDERED that the Pension Committee of the 
Bakery and Confectionery Workers’ International Union of America 
shall at such time as this Order may become effective, direct the 
National Bank of Washington, as Successor Trustee of the Employees’ 
Pension Trust Fund of the Bakery and Confectionery Workers' Inter- 
national Union of America, to pay over to Mr. Cross or his designee 
the sum of $7,500.00 from those funds referred to above which had 
accrued prior to January 1, 1966, and to make pension payments to 


Mr. Cross, retroactively commencing as of January 1, 1966, in the 
sum of Five Hundred ($500.00) Dollars per month. | 
/s/ Edward M. Curran, Judge 


I ASK FOR THIS: 

/s/ Murdaugh Stuart Madden 

SHAW, PITTMAN, POTTS, 

TROWBRIDGE & MADDEN 
910 - 17th Street, N.W. 
Washington, D. C. 20006 


Court Approved Independent Counsel 
Appointed by Union 
CONSENTED TO: 
/s/ David S. Barr 
THATCHER & BARR 
1009 Tower Building 
Washington, D, C. 20005 
Attorneys for Defendant James Cross 
/s/ H. Clifford Allder 
401 - 3rd Street, N. W. 
Washington, D. C. 20001 


Attorney for James Landriscina 
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SUPPLEMENTAL MOTION TO ASSESS COUNSEL 

FEES ON MOTION FOR APPOINTMENT OF 

INDEPENDENT COUNSEL, AND FOR AWARD OF 

DISBURSEMENTS AND COUNSEL FEES 

Come now Mozart G. Ratner and Sheldon E. Bernstein and 

respectfully move for an order assessing and awarding counsel fees 
and disbursements against defendant, Bakery & Confectionery Workers 
International Union of America, for proceedings upon the motion of 
Mozart G. Ratner, for appointment of independent counsel and 
recovery of disbursements and fees for legal services rendered 
through January 25, 1962, filed July 24, 1962. In support, movants 
respectfully refer the Court to, and request that it take judicial 
notice of, the relevant portions of the record, as reflected in the 
annexed list of docket entries, to the decisions of the Court of Appeals 
in Bakery and Confectionery Workers Internat'l U. v. Ratner. 118 
U.S. App. D.C. 269, 335 F.2d 691, and Ratner v. Bakery and Confec- 
tionery Workers Int'l U., 122 U.S. App. D.C. 372, 354 F.2d 504, and 
to the Memorandum of Points and Authorities attached berets and made 
a part hereof. 


Respectfully shear 
/s/ Sheldon E. Bernstein 
December 29, 1966 /s/ Mozart G. Ratner 


[Certificate of Service] 


DOCKET ENTRIES 


Proceedings 
* OK OK 


Answer of defts #4 and #7 to second amended complaint; 
c/m 1-3-62; Appearance of H. Clifford Allder. filed 


Amended and supplemental counterclaim by deft #3 V8. 
pltffs. c/s 1-5-62. filed 


Date: 
1962 
Jan, 12 
Jan, 25 
Feb. 20 
Mar. 13 


Mar. 13 


Mar. 14 


Apr. 2 


Apr. 9 
May 28 
July 12 


July 24 


Sept. 20 


Sept. 28 
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Proceedings: 


Findings of Fact & Conclusions of Law. (N) Tamm, J. 


Motion of pltffs to extend time to respond to amended 
and supplemental counterclaim; P&A; c/m 1-24-62. 
filed 


Record on Appeal containing original papers returned 
from United States Court of Appeals. filed 


Appearance of Abraham J. Harris & John V. Long attys 
for Deft #3. filed 


Motion of Alan Y Cole for leave to withdraw as atty for 
deft #38; c/m 3-7-62 filed 


Order granting motion of Alan Y. Cole & Donald B. 
Robertson attys for deft Union leave to withdraw. 
(N) Tamm, J. 


Certified copy order United States Court of Appeals 
dismissing appeal, each party to bear its own cost. 
filed 


Original record, transcript & original exhibits returned 
from USCA. filed 


Certified copy order United States Court of Appeals dis- 
missing appeal, appellees to recover costs. filed 


Transcript of proceedings, 6-27-62; pages 1-10. (Rep 
by E.M. Sanche) (Court copy) filed 


Motion of Mozart G. Ratner for leave to withdraw as 
counsel for pltfs, for appointment of independent 
counsel, for award of disbursements and counsel 
fees; c/m 7/24/62; P&A; appendix; exhibits; appear- 
ance of Sheldon E. Bernstein; MC 7/24/62. filed 


Stipulation between counsel for pltffs & counsel for deft 
#3, filed 


Memorandum of deft #3 in opposition to motion for ap- 
pointment of independent counsel to represent the 
unnamed pltff class and for award of disbursements 
& counsel fees; c/m 8-31-62. filed 


Reply of pltff. to opposition of deft. #3 for appointment 
of independent counsel, c/m 9-20-62 filed 


Amended and supplemental counterclaim of deft. #3 
dismissed per counsel. (AC/N) filed 
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Proceedings: 


Official transcript of testimony, 9-28-62; pages 1-66. 
(Rep by E. B. Romig) filed 


Motion of Mozart G. Ratner for clarification of order 
re: motion for appointment of independent counsel; 
c/m 10-22-62; MC 10-23-62 filed 


Motion of deft #3 for rehearing; exhibits A & B; P & 
A's; MC 10-24-62. filed 


Opposition of deft #3 to motion for clarification of order 
to be entered on motion for appointment of indepen- 
dent counsel; counsel te represent pltf class; c/m 
10-30-62. filed 


Objections of Bakery and Confectionery Workers Inter- 
national Union of America to form orders submitted 
by counsel Mozart G, Ratner; c/m 10-25-62 filed 


Motion of Mozart G. Ratner for clarification of order to 
be entered on motion for appointment of independent 
counsel to represent pltff, class denied (fiat) 

Tamm, J. 


Order granting motion of Mozart G, Ratner for leave to 
withdraw as counsel for pltffs. Tamm, J. (N) 


Order denying motion of Mozart G, Ratner, pltffs. 
counsel for appointment by Court of independent coun- 
sel to represent unnamed pltff. class; and upon entry 
of appearance by new counsel for International Union, 
Mozart G. Ratner shall forthwith turn over & deliver 
to new counsel for International Union all files, 
books, records pertaining to this case in possession, 
custody or control of Mozart G. Ratner or any attorneys 
associated with Mr. Ratner Tamm, J. (N) 


Judgment for Mozart G, Ratner against the named pltffs 
& the entire membership of the Bakery & Confec- 
tionery Workers International Union of America & the 
deft. Bakery & Confectionery Workers International 
Union of America, jointly & severally, in the sum of 
$54,884.91. (See judgment for details.) Tamm, J. (N) 


Reply of Mozart G. Ratner to deft. #1's opposition to mo- 
tion for clarification of order and to objections to 
proposed form of order c/m 11-6-62 filed 
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Proceedings: 


Opposition of Mozart G. Ratner to Union's motion for 
rehearing & to its objections to proposed order, 
Exh. A., c/m 11-6-62 filed 


Motion of Sheldon E. Bernstein & Mozart G. Ratner for 
appointment of counsel on appeal. c/ser 11-8-62 
MC11-8-62 filed 


Reply memorandum of deft. Union in support of motion 
for rehearing. c/m11-9-62. filed 


Memorandum of deft. #3 in opposition to Bernstein- Ratner. 
Motion for appointment of Counsel on Appeal; c/m 
11-9-62. 


Reply of Mozart G. Ratner to opposition to motion for 
appointment of new counsel, c/ser 11-13-62. _ filed 


Motion of deft., Bakery & Confectionery Union for stay; 
P&A; Notice; c/ser 11-14-62. MC 11-14-62. filed 


Motion for stay filed by deft. Bakery and Confectionery 
Workers International Union of America withdrawn 
by counsel. filed. 


Stipulation of counsel staying execution on judgment of 
Nov. 6, 1962 pending disposition of motion for re- 
hearing filed. 


Motion of Sheldon E. Bernstein & Mozart G. Ratner for 
stay of proceedings on accounting claim & other 
relief; c/ser 11-19-62 MC 11-19-62. filed 


Opposition of deft. #3 to motion of Sheldon E. Bernstein 
& Mozart G. Ratner to stay proceedings on accounting 
claim & other relief; c/m 11-21-62. filed 


Memorandum of pltffs, in opposition to motion for stay, 
c/m 11-26-62. filed 


Deposition of James Landrisana by pltffs, on 6-2-61 and 
6-13-61 (284.90 paid by pltffs.). filed 


Depositions of Richard E. Ashby by pltffs on 6-1-62 & 
6-2-62. (203.50 paid by pltffs.), on 7-25-60 (payment 
not noted), on 8-2-60 ($254.10 paid by pltffs.), and on 
8-5-60 ($152.00 paid by pltffs.). filed 


Notice of appeal by Mozart G. Ratner & pltff. class from 
order 11-6-62 copies to attorneys of record. $5.00 
deposit by S. Bernstein. filed 
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Proceedings: 


Motion of deft. #3 for rehearing argued and taken under 
advisement. (Rep: Eva Marie Sanche) Tamm, J. 


Transcript of proceedings Dec. 7, 1962. pp-1-5 (Rep: 
Eva Marie Sanche) (Court Copy) (filed in CA 
2400-60.) 

Transcript of proceedings of 12-7-62; p 1 to 54; Clerk's 
copy filed 


Letter dated 12-12-62 to Judge Tamm from Abraham 
J. Harris & Exhibit. filed 


Letter to Judge Tamm, dated 12-13-62 from Sheldon 
E. Bernstein. filed 


Memorandum in support of petitioner's proposed order. 


filed 


Memorandum in support of proposed order of deft., ‘ 
Union, filed 


Order denying without prejudice motion for appointment 
of counsel on appeal and motion for stay of iproceed- 
ings. (signed 12-31-62) (N) Tamm, J. 


Order denying motion for rehearing (N) Tamm, J. 


Motion of Mozart G. Ratner to extend time for filing 
record and docketing appeal; P&A; c/m 1-8-63. 
MC 1-10-63 filed ins 


Notice of appeal by Bakery and Confectionery Workers 
International Union of America, to order of Nov. 
6, 1962. (Motion for rehearing denied 1-4-63) 
copies mailed to Sheldon E. Bernstein, Herbert S. 
Thatcher, H. Clifford Alder. Deposit $5.00 by 
Harris. filed 


Supersedeas undertaking on appeal by Bakery & Confec- 
tionery Workers in sum of $58,000.00 with Hartford 
Accident & Indemnity Company approved. Jones, J. 


Order extending to Mar. 5, 1963 , time to file record 
on appeal. (N) Tamm, J. 


Motion of deft., Union to Correct judgment; c/m 1-16-62. 
filed 
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Proceedings: 


Order correcting judgment entered 11-6-62 to eliminate 
from caption reference to CA 2400-60 (N) Tamm, J. 


Record on Appeal delivered to U.S.C.A.; Deposit $11.45 
by Abraham J. Harris. filed 


Receipt from U.S.C.A. for original record. filed 


Appearance Abraham J. Harris withdrawn as atty for 
deft. #3 and enter app. Murdaugh S. Madden; (AC/N) 
filed 


Supplemental motion of Sheldon Bernstein & Mozart 
Ratner for appointment of counsel to represent pltf. 
class or for appointment of counsel on appeal; memo; 
appendix A-D; M.C, 4-4-63; c/m 4-4-63; filed 
April 9 Opposition by Murdaugh S. Madden to supplemental mo- 
tion for appointment of counsel; c/m 4-9-63; filed 


April 16 Reply of Bernstein and Ratner to opposition for appoint- 
ment of independent counsel; c/m 4-16-63. filed 


April 18 Reply of movant to opposition to supplemental motion for 
appointment of Independent Counsel, etc.; c/m 4-18-63; 
filed 


May 2 Supplemental motion of Bernstein & Ratner for appoint- 
ment of counsel for pltf on appeal argued and submitted. 
(Rep. Sanche) Tamm, J. 


May 6 Memorandum denying supplemental motion for appoint- 
ment of counsel for plaintiff on appeal. (N) Tamm, J. 


May 6 Affidavit of Frank Dutto and exhibits Nos. 1 through 5 
filed 


May 9 Appearance Mozart G, Ratner & Sheldon E. Bernstein for 
deft. Dutto on appeal. filed 


May 23 Order denying motion for stay of accounting action & of 
orders entered Nov. 6, 1962 and May 6, 1963, denying 
motion for appointment of independent counsel to 
represent the plaintiff class & requiring Mozart G. 
Ratner to turn over files to new counsel for the union 
pending appeal. (N) micro 5-21-63 Tamm, J. 


Order directing Clerk te transmit record on appeal forth- 
with to U.S.C.A. (N) micro 5-21-63 Tamm, J. 


Notice of appeal, by all members of plaintiff class as 
members of defendant, Union, from order of 5-6-63; 
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Proceedings: 


copy mailed to Murdaugh Stuart Madden; $5. 00 
deposit by Mozart G, Ratner. filed 


Recordon Appeal delivered to U.S.C.A.; ; Deposit by 
Ratner $.95. 


Receipt from U.S.C.A. for original record, filed 


Transcript of proceedings, May 20, 1963, pages 1-5, 
(Rep. Mallon) (Clerk's copy) filed 


Transcript of proceedings, May 2, 1963, pages | 1 thru 
35, (Rep: Sanche) filed 


Appearance of Sheldon E. Bernstein as attorney for 
plaintiff, Frank Dutto and the plaintiff class; c/m 
6-28-63. filed 


Motion of plaintiffs for summary judgment of isting 
of cross pension, statement, P&A, c/m 8- 20-63, 
MC 8-21-63. filed 


Motion of plaintiffs for summary judgment ee 
defendant, Cross for an accounting and restitution; 
statement, P&A, c/m 8-20-63, MC 8-21-63 | filed 


Motion of plaintiffs for leave to add Max Kralstein as 
additional defendant, P&A's exhibit, c/m 8- 20- 63, 
MC 8-21-63 filed 


Motion of plaintiffs for leave to name two additional 
plaintiffs, P&A's, Exhibit, c/m 8-20-63, = 8-21-63. 
filed 


Motion of deft James G. Cross, to dismiss or in n the alter- 
native to clarify procedure, P&A, c/m 9- 13-63, 
MC 9-13-63. filed 


Memorandum of attorneys for defts in CA 1156-62 in 
answer to motion to dismiss or in the alternative to 
clarify procedure, filed by deft #1. c/m 9- 17-63. 
filed 


Asnwer of independent counsel to motions of plaintiff 
for summary judgment and to motion of defendant #1 
to dismiss c/m 9-21-63. filed 


Certified copy of order of U.S.C.A. dismissing #17,679 
& granting motion to dismiss in 17,874. filed 
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Proceedings: 


Reply of plaintiff to answer of independent counsel and 
to defendant, Cross, motion to dismiss, c/m 
10-16-63. filed 


Appearance of Donald M. Murtha, as co-counsel for 
defendant, Cross. filed 


Record containing original papers returned from 
U.S.C.A. filed 


Order denying motion to dismiss etc., denied without 
prejudice to right of defendant, Cross to file, 
within two weeks, responses to four pending motion 
filed by plaintiff, Dutto. Tamm, J. 


Opposition of defendant, Cross to motion for summary 
judgment for accounting, P&A's, Statement, c/m 
11-5-63. filed 


Opposition of defendant, Cross to motion for summary 
judgment of forfeiture of pension, P&A's, Statement, 
c/m 11-563. filed 


Transcript of proceedings, pp. 1-39, Oct. 17, 1963. 
(Rep: Eva Marie Sanche) Court's copy. filed 


Memorandum of plaintiff in reply to accusations by Mr. 
Harris, at oral argument on 10-17-63, Exhibit, c/m 
10-17-63. filed 


Reply of plaintiffs to defendant, Cross's opposition to 
motions for summary judgment, c/ser 11-11-63; 
Appendix A thru D. filed 


Supplemental memorandum by plaintiffs in support of 
motions for summary judgment, c/m 11-13-63. 
filed 


Reply of Cross to supplemental memorandum served 
11-13-63, c/m 11-13-63. filed 


Response of plaintiff to Cross' reply of Nov. 14, 1963, 
c/m 11-14-63. filed 


Memorandum of plaintiffs on settlement of order, c/m 
11-27-63. filed 


Order denying motion of plaintiff for summary judgment 
vs. defendant, cross, denying motion for summary 
judgment of forfeiture of Cross's pension; denying 
motion for leave to add Max Kralstein as party 
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Proceeding S: 


defendant; denying motion for leave to name ten 
additional plaintiffs. Tamm, J. 


Notice of appeal by Frank Dutto, plaintiff individually, 
and as representative of the plaintiff case. Copies 
mailed to Abraham J. Harris, H. Clifford Allder, 
Murdaugh Stuart Madden, Herbert S. Thatcher and 
Donald M. Murtha. Deposit by Bernstein. *. 00 
filed 


Transcript of proceedings Nov. 12, 1963, pp. 1! to 43. 
(Rep Eva Marie Sanche) Court's copy filed 


Record on Appeal delivered to U.S.C.A. ners by 
Peter A. Greenburg $12.50 


Receipt from U.S.C.A. for original papers filed 


Original record, transcript, Exhibits, 10 volumes, 
depositions returned from U.S.C.A. filed! 


Certified copy order U.S.C.A. denying petition for writ 
of mandamus and dismissing appeal for lack of 
jurisdiction. filed 


Certified copy of judgment of U.S.C.A. veteran and 
remanding judgment U.S.D.C.; opinion attached 
(AC/N) filed 


Motion of Bond, Beebe, Bond and Bond for oe to 
intervene as party plaintiff; Appearance of Weaver 
and Glassie; P&A; Exhibit A; c/m 7-22-64; 
Deposit by Matthews, $5.00, MC 7-2-64 filed 


Stipulation extending time to respond to motion to 
intervene to 8-3-64. filed 


Opposition of deft Cross to motion of Bond, Beebe, 
Bond and Bond for leave to intervene; c/m 7-9-64. 
filed 


Motion of Mozart G. Ratner for fee, Exhibit, Peas, 
c/ser 7-16-64, MC 7-16-64. filed 


Stipulation granting deft. #3 to 8-20-64 to oppose motion 
for assessment of fee & that plaintiff shall ae to 
9-5-64 to reply thereto. filed 
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Proceedings 


Stipulation extending time to respond to motion of 
Bond, Beebe, Bond and Bond to intervene to and 
including August 20, 1964. filed 


Memorandum of defendant #3 in opposition to motion of 
Bond, Beebe, Bond and Bond to intervene as plain- 
tiff; c/m 8-17-64. filed 


Memorandum of defendant #3 in opposition to motion 
for assessment of fee filed by Mozart G. Ratner; 
Affidavit; Exhibit 1A, 1B & 2; c/m 8-17-64. filed 


Opposition of Mozart G. Ratner to petitioners motion 
for assessment of fee, c/m 9-1-64. filed 


Reply of Mozart G. Ratner, to opposition to motion for 
assessment of fee, c/m 9-1-64. filed 


Certified copy of order of USCA dismissing appeal. 
filed 


Original record returned from U.S.C.A. 


Motion to intervene & motion to assess fees argued & 
taken under advisement. (Rep. R. I. Henderson) 
Tamm, J. 


Memorandum Opinion establishing counsel fees for 
mozart G. Ratner & Associates. (N) Tamm, J. 


Memorandum Opinion denying leave to Bond, Beebe, Bond 
& Bond to intervene. (N) Tamm, J. 


Order denying motionof Bond, Beebe, Bond and Bond for 
leave to intervene as pltff. (N) Tamm, J. 


Petition of Mozart G. Ratner for rehearing; c/m 11-13-64; 
MC 12-21-64. filed 


Transcript of proceedings, 10-21-64; pp. 1-51. (Rep. 
Robert I. Henderson, clerk's copy) filed 


Memorandum of defendant #3 in opposition to petition of 
Mozart G. Ratner for rehearing; c/m 11-18-64. 
filed 


Change of address noted for attorneys for defendant #3, 
Sher, Oppenheimer and Harris and of Abraham J. 
Harris. filed 


Proposed order. filed 
Memorandum objecting to form of order. filed 
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Proceedings: | 


Order directing judgment entered Nov. 6, 1962 against 
named pltffs remain in full force & effect; judgment 
for Mozart G. Ratner against entire membership of 
Bakery & Confectionery Workers International 
Union of America and Bakery and Confectionery 
Workers International Union of America, jointly & 
severally, for $60,559.29. (see Order for Getatts) 
(N) Tamm, J. 


Stipulation of counsel re: enforcement of judgment. 
filed 


Order denying petition for rehearing. (N) Tamm, J. 


Notice of appeal by Mozart G. Ratner from order of 
Dec. 8, 1964, deposit by Bernstein $5.00; copies 
mailed to Abraham J. Harris & Murdangh S, Ss, 
Madden 


Cost bond on Appeal in amount of $250.00 with. ‘Travelers 
Indemnity Co. approved and filed 


Preliminary record delivered to USCA; deposit by 
Mannes, $1.40 


Receipt from USCA for original papers. filed 


Notice of appeal by Bakery & Confectionary Workers' 
International Union of America, from order, of Dec. 8, 
1964; deposit by Harris $5.00 


Supersedeas Undertaking on appeal in amount of $65.00 
with Hartford Accident & Indemnity Co. approved and 
filed. Tamm. J. 


Motion of deft #3 to correct judgment; P&A; pps 1-11-65. 
filed 


Consent order correcting judgment of 12-8-64' to eliminate 
from caption reference to Civil Action 2400-60. (N) 
micro 1-12-65. Tamm. J. 


Consent order for transmittal of entire original record 
forthwith to United States Court of eppesis: (N) 
micro 1-12-65. Tamm. J. 


Record on Appeal delivered to U.S.C.A. Depostt by 
Sheldon E. Bernstein $4.40 
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Proceedings 


Receipt from U.S.C.A. for original papers. filed 


Order that Clerk forthwith transmit to Clerk of USCA 
for DC notice of Appeal filed herein by Mozart G. 
Ratner & order of this court of Dec. 8, 1964 as 
supplemental record on Appeal (N) micro 1-15-65. 
Tamm, J. 


Supplemental record delivered to USCA; Paul Mannes 
deposit. 50¢ 


Receipt from USCA for supplemental record, filed 


Letter from USCA returning Preliminary Record-ascof 
1-19-65; Receipt acknowledged. 


Certified copy of judgment of United States Court of 
Appeals affirming judgment of United States District 
Court; each party to bear own costs; copy of 
opinion attached. filed 


Original record and transcripts returned from U.S.C.A. 
filed 


Supplemental record returned from U.S.C.A. filed 


Judgment entered 12-8-64 in favor of Mozart T. Ratner 
fully paid and satisfied per counsel. filed 


Motion of deft. union for approval of Court of dismissal 
of class action, exhibit, P&A, consent. (Fiat) 
McGuire, J. 


Consent order approving proposed settlement. (N) 
(See order for details) Curran, J. 


Appellate Proceedings: 


Certified Original Record on Appeal(6 vols.) including 
District Court Clerk's copy of transcript of 
proceedings and defendant's copy of proceedings 
for 3-31-60, 7-7-61 and 7-10-61; and Depositions. 
filed 


4-1-63 


4-5-63 
4-11-63 


4-16-63 
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__ Proceedings: — 
Appearance of Abraham J. Harris for appellant, filed 


Appearances of Sheldon E. Bernstein for appeliee Filed 
Statement of points (m-5). filed 


2- Appellant's motion to extend time to file stemient as 
to contents of joint appendix to April 6th ime 
filed 


Order granting appellant's motion for extension of time 
to file statement as to contents of the joint ee 
to April 6, 1963. filed 


4- Appellant's motion for leave to file three copies of 
exhibits in lieu of printing in the joint eo 
(m-29). filed 


2-motion of appellant to extend time to May 6th to file 
brief and joint appendix (m-1). filed 


Appellant's statement as to joint appendix (m-5). filed 


Order allowing appellant to file three copies of the 
exhibits in lieu of printing same in a joint appendix 
filed 


Order extending the time for filing appellant's brief and 
joint appendix to May 6, 1963. No further extension 
of time for filing appellant's brief will be granted 
except for extraordinary and unforseable cause shown. 
filed 


2-counterstatement of appellee as to joint appendix (p-22). 
filed 


25-appellant's brief and service. filed 


25-joint appendix and service. filed 


3 sets of exhibits in lieu of printing in joint appendix. 
filed 


2-motion of appellee to extent time to June 2ath to file 
brief (p-8). filed 


Order granting appellee's motion for extension of time 
to file his brief to and including June 29, 1963; no 
further extensions of time will be granted. filed 


4-motion of appellee to consolidate with Nos. 17679 and 
17874 and to fix dates for filing briefs; appellee 
herein to file brief on June 29th, and as appellants 
in Nos. 17679 and 17874 to same date (m-24). filed 


6-29-63 
7-8-63 
9-4-63 
9-9-63 
9-25-63 


10-10-63 


10-10-63 


11-15-63 


1-16-64 


1-21-64 


1-22-64 


1-30-64 
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Proceedings 


4-Objection of Bakery and Confectionery Workers to 
motion to consolidate and for extension of time to file 
brief and designating record (m-31). filed 


4-Appellee's reply to objection of Bakery and Confec- 
tionery Workers to motion to consolidate (m-6). 
filed 


Per curiam order denying appellants in 17,679 and 
17,874 and appellee in 17,655 to consolidate cases, 
except that parties may file a single consolidated 
joint appendix; further ordered that time for filing 
appellants’ brief in 17,679 is extended to June 29, 
1963, provided that if appellants fail to file brief 
by that date then appeal in No. 17,679 shall stand 
dismissed. Clerk is directed to set cases for 
hearing before same division of this court. filed 


1-typewritten copy of appellee's brief. filed 
25-PRINTED Brief for appellee and service. filed 
1-appellant's typewritten reply brief. filed 
25-appellant's printed reply brief and service. filed 


4-motion of appellee for leave to file opinion of Supreme 
Court (m-25). filed 


Order granting appellee's motion leave to file an 
opinion of the Supreme Court of the State of Oregon, 
In Banc, Gilbert, et al, Respondents, v. Hoisting & 
Portable Engineers, Local # 701, Appellants, rendered 
subsequent to filing of brief. filed 


4-Opinion of the Supreme Court of the State of Oregon. 
filed 


Argued before Edgerton, Senior Circuit Judge, and Fahy 
and Danaher, Circuit Judges. filed 


4-motion of appellee for leave to supplement brief (m-16). 
filed 


4-motion of appellant for leave to file supplemental 
memorandum in reply to supplemental brief of ap- 
pellee (m-21). filed 


4-appellee's response to appellant's reply to motion for 
leave to supplement brief (m-22). filed 


Per Curiam order granting appellee’s motion for leave 
to supplement his brief by lodging with clerk 


7-1-64 


2-16-65 


3-12-65 
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Proceedings: 


photostatic copies of opinion of December 31, 1963, 
in U.S. Court of Appeals, 8th Cir:, in Johnson v, 
Nelson, Nos. 17,298. Edgerton, Sr. CJ, and Fahy & 
Danaher, CJ (m-**). filed 


Per Curiam order granting appellant's motion for leave 
to file lodged memorandum Edgerton, Sr. CJ, Fahy 
& Danaher, CJ (m-**). filed | 


2-appellant's memorandum in reply to appellee's motion 
for leave to supplement brief. filed — 


2-photostatic copies of opinion of December 31, 1963, in 
U.S. Court of Appeals, 8th Cir., in Johnson v. Nelson, 
No. 17,298. filed 


4-motion of appellee for leave to note additional author- 
ities published subsequent to oral argument (m-2). 
filed 


Per Curiam order granting appellees leave to note addi- 
tional authorities. Edgerton, Sr. CJ, Fahy and Danaher, 
CJ (m-****), filed 


Opinion per Circuit Judge Danaher. filed 


Judgment reversing order and judgment of the District 
Court and remanding case to the District Court for 
further proceedings consistent with the opinion of 
this court and further ordered that each party bear 
its own costs on this appeal. Separate concurring 
Opinion by Circuit Judge Fahy, with whom Senior 
Circuit Judge Edgerton joins. filed | 


Opinion and certified copy of judgment issued to the 
District Court. filed | 


Record and joint appendix in this case to be treated as 
part of the record in case No. 19,135. _ filed 


Receipt from Clerk, District Court dated July 8, 1964, 
for original record (6 volumes) containing reporter's 
transcript and original exhibits transmitted 
separately (Depositions). filed 


Certified original record (seven volumes) 29 volumes of 
reporter's transcript (Clerk's copy only) (one 
attorney's copy of transcript of preliminary matter 
before Judge Youngdahl - March 31, 1960) (n). 
filed 


Date 


1-19-65 


1-19-65 


1-19-65 


1-19-65 
1-22-65 


2-1-65 
2-3-65 


2-16-65 


3-10-65 


3-11-65 
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Proceedings 


Appearance of Sheldon E. Bernstein and Paul H. Mannes 
of Appellant. filed 


4-Motion of appellant to have record and joint appendix 
of No. 17655 treated as part of record and part of 
joint appendix in this case (m-19). filed 


Stipulation pursuant to Rule 16(h). filed 
1-Typewritten brief for appellant and service. filed 


Certified original supplemental record (Notice of Appeal 
and Order filed, December 8, 1964). filed 


Appearance of Abraham J. Harris for appellee. filed 


4-Joint motion to consolidate and to fix briefing 
schedule. filed 


Order granting appellant's motion to have record and 
joint appendix heretofore. filed in case No. 17,655 to 
be treated as part of the record in this case and 
directing counsel to submit 5 copies of said joint 
appendix to this court (m-**). filed 


5 copies of joint appendix in 17,655 pursuant to order 
of February 16th. filed 


Order consolidating case with case No. 19,153 for all 
purposes; treating joint appendix in case No. 17,655 
as part of the joint appendix in these cases, counsel 
to furnish 6 copies thereof; waiving requirements of 
Rule 15 and 16 (b) and fixing times for filing briefs 
and joint appendix as follows: Appellee'’s brief to be 
filed on or before March 5th; appellant's reply brief 
on or before March 29th. Briefs may be filed in 
typewritten form provided briefs or joint appendix 
cr ‘iled in printed form no later than April 12th 
(m-***), filed 


1-Brief for appellee. filed 


4-Moticn of appellee for leave to submit copies of cer- 
tain exhibits in lieu printing same in joint appendix 
(m-8). filed 


4-Motion of appellant to advance argument (m-10). 
filed 


-Motion of appellant for leave to lodge exhibits with 
Clerk (m-11). filed 


Date: 


3-15-65 


3-15-65 
3-15-65 
3-26-65 
3-26-65 
4-1-65 


4-1-65 
4-1-65 
4-8-65 
4-10-65 
4-12-65 


4-14-65 


5-4/65 

11-17-65 
11-17-65 
12-13-65 


4-20-66 
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Proceedings: 


4- Answer of appellee to motion for leave to lodge ; 
exhibits with Clerk (m-15). filed 


25-Joint appendix and service. filed 
1-Reply brief for appellant and service. filed 
25-Brief for appellant and service. filed 
25-Reply brief for appellant. filed 


Order granting appellee's motion for leave to submit 
copies of certain exhibits in lieu of printing same 
in joint appendix (m-**). filed 


Order directing clerk to schedule case for oral 
argument on a day as soon after briefs are filed as 
the business of the court will permit (m-* "- 
filed 


Order granting appellant's motion for leave to lodge 
exhibits with clerk (m-**). filed 


Order granting appellant's motion for leave to ee 
exhibits with clerk (m-**). filed 


25-Brief for appellee and service. filed 


6 copies of reports of Bakery Workers filed with the 
Department of Labor, in lieu of printing in joint 
appendix by Mozart G. Ratner. filed 


1 additional copy of joint appendix in 17655 pursuant 
to order of February 16th. filed 


3 sets of Exhibits 1A, 1B, and 2 to affidavit of Leroy 
W. Viano filed by appellee pursuant to order of 
April 1. filed | 


Argued before Washington, Danaher and aoe 
Circuit Judges. 


Opinion per Circuit Judge Danaher. 


Judgment affirming judgment of the District Court, 
and further ordered that each party bear his own 
costs on this appeal. 


Opinion and certified copy of judgment issued to the 
District Court. 


Receipt dated December 28, 1965 from Clerk, District 
Court for original record containing tranecrints 
record containing 29 depositions. 


2-1-65 
2-3-65 


2-23-65 


3-10-65 


3-15-65 


3-15-65 
3-15-65 
3-26-65 
4-1-65 


4-1-65 
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‘Proceedings: 


Receipt dated December 28, 1965 from Clerk, District 
Court for original supplemental record. 


Certified original record (seven volumes) 29 volumes 
of reporter's transcript (clerk's copy only) (on 
copy of attorney's copy of transcript of preliminary 
matter before Judge Youngdahl - March 31, 1960, 
filed 


Appearance of Abraham J. Harris for appellant. filed 


2-Joint motion to consolidate and fix briefing schedule. 
filed 


Order consolidating case with case No. 19,135 for all 
purposes; treating joint appendix in case No. 17,655 
as part of the joint appendix in these cases, 
counsel to furnish 6 copies thereof; waiving require- 
ments of Rules 15 and 16(b) and fixing times for 
filing briefs and joint appendix as follows: Appel- 
lant's brief on or before March 5th; appellee's 
brief on or before March 29th and appellant's reply 
brief on or before April 12th. Briefs may be filed 
in typewritten form provided printed briefs and 
joint appendix are filed no later than April 12th 
(m-***), filed 


1-Brief for appellant. filed 


4-Motion of appellant for leave to submit copies of 
certain exhibits in lieu of printing same in joint 
appendix (m-8). filed 


4-Motion of appellee to advance argument (m-10). 
filed 


Appearance of Sheldon E. Bernstein and Paul H. Mannes 
for appellee. filed 


1-Brief for appellee. filed 
25-Joint appendix and service. filed 
25-Brief for appellee and service. filed 


Order granting appellant's motion for leave to submit 
copies of certain exhibits in lieu of printing same 
in joint appendix (m-**). filed 


Order directing clerk to schedule case for oral argu- 
ment on a day as soon after briefs are filed as the 
business of the court will permit (m-**). filed 
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Date: ____ Proceedings: 


4-8-65 25- Brief for appellant and service. filed, 


4-10-65 6-copies of reports of Bakery Workers filed with De- 
partment of Labor, in lieu of printing by Mozart G. 
Ratner in joint appendix. filed 


4-12-65 25-appellant's reply brief filed 


4-14-65 3 sets of Exhibits 1A, 1B, and 2 to affidavit of Leroy W. 
Viano filed by appellant pursuant to order of April 1, filed 

5-4-65 Argued before Washington, Danaher and Barget: Circuit 
Judges 

11-17-65 Opinion per Circuit Judge Danaher 

11-17-65 Judgment affirming judgment of the District Court, and 


further ordered that eachrparty bear his own costs 
in this appeal 


12-18-65 . Opinion and certified copy of judgment i to the Dis- 
trict Court 


4-20-66 Receipt dated December 28, 1965 from Clerk, District 
Court for original record with re gece transcripts 
and record with depositions 


5-23-63 Certified original record (no reporter's transcript) filed 


5-23-63 Appearances of Sheldon E. Bernstein and Mozart G. Rat- 
ner for appellants filed 


5-24-63 4-Appellants' statement as to portions of mca for print- 
ing in joint appendix (m-24) filed 

5-24-63 4-Appellants' motion to consolidate and to fix date for 
filing brief in nos. 17679 and 17874 (m-24) filed 

5-29-63 4-motion of appellants for stay (m-29) filed 


5-31-63 4-Objection of Bakery and Confectionery Workers to 
motion to consolidate and for extension of time to 
file brief and designating record (m-31) filed 


6-3-63 3-Statement of points (m-31) filed 


6-3-63 Statement of appellee Bakery and Confectionery as to ad- 
ditional parts of record to be printed in joint appendix 
(m-31) filed 


6-5-63 4-Appellee Bakery and Confectionery Objection to ap- 
pellants' motion for stay (m-5) filed 


Date: 
6-6-63 


6-11-63 
6-13-63 


*§-13-63 
6-21-63 
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Proceedings: 


4- Appellant's Reply to objection of Bakery and Confec- 
tionery to motion to consolidate (m-6) filed 


4-Appellants’ reply to objection to motion for stay filed 


Per Curiam order allowing 20 minutes for oral argument 
to each side filed 


Per Curiam order denying appellant's motion for stay filed 


Per curiam order denying appellants in 17,679 and 17,874 
and appellee in 17,655 to consolidate cases, except 
that parties may file a single consolidated joint ap- 
pendix; further ordered that time for filing appellants’ 
brief in 17,679 is extended to June 29, 1963, provided 
that if appellants fail to file brief by that date then 
appeal in No. 17,679 shall stand dismissed. Clerk is 
directed to set cases for hearing before same division 
of this court filed 


Argued before Edgerton; Senior Circuit Judge, and Fahy 
and Danaher, Circuit Judges, on appellants’ motion for 
stay filed 


4-motion of appellants to dismiss (m-28) filed 
4- Appellee's answer to Motion to dismiss appeal (m-2) filed 


Per Curiam order dismissing appeals in these cases and 
of appellees’ answer thereto, case dismissed by reason 
of order of June 21st, and further ordered that appellants’ 
motion to dismiss No. 17,874 is granted. Edgerton, 
Fahy and Danaher, J. filed 


Certified copy of order of August 13, 1963, dismissing this 
appeal, issued to the District Court filed 


Receipt from Clerk of District Court dated 10- 22-63 for 
record on appeal containing original papers. filed 


4- Petition for a writ of mandamus and alternative motion 
to expedite appeal to dispense with printing of record 
and to consider appeal on original papers (m-21) filed 


Appearance of Sheldon E. Bernstein for petitioner filed 


4-Answer of defendant Cross to petition for writ of man- 
damus (m-28) filed 


Appearance of Murdaugh Stuart Madden for Independent 
Counsel filed 
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Proceedings: 


4-objection of Independent Counsel to es for writ 
of mandamus (m-31) filed 


4-Petitioner's reply to defendant Cross’ answer (m-4) filed 


4-reply of petitioner to objection of Independent Counsel 
to petition (ms-5) filed 


Per Curiam order denying petition for writ of mandamus 
and further order, sua sponte, that this appeal is 
dismissed for lack of jurisdiction. Danaher, Burger 
and McGowan, CJ (m-**) filed 


Certified copy of order of February 27, 1964, dismissing 
this appeal, issued to the District Court filed 


Certified original record - four volumes transcript of 
proceedings Court's copy only (n) filed 


Appearance of Sheldon E. Bernstein for appellant 


4-Motion of appellant for extension to file statement as 
to contents of joint appendix until five days after de- 
cision on appeal no. 18361 (m-3) filed 


1- Appellant's statement of points (m-4) _ filed 


Order extending appellant's time for filing statement as 
to contents of joint appendix to February 28th (m*****)filed 


Statement of appellant as to matters to be included in 
joint appendix (m-25) filed 


Order appellant shall show cause on or before July 10th 
why this appeal should not be dismissed for failure to 
file a brief in compliance with Rule 18(a) of the Rules 
of this Court. Clerk directed to serve a copy of order 
upon appellant by certified mail (m-*****) filed 


copy of above order mailed to appellant by certified mail filed 
Certified mail receipt filed 


Per Curiam order dismissing the appeal. (m-******) 
Cir. J. Wilbur K. Miller, Fahy, and McGowan filed 


Certified copy of order of July 14, 1964, dismissing this 
appeal, issued to the District Court filed 


Receipt from Clerk, District Court, dated September 17, 
1964, for original record containing ec trans- 
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF SUPPLEMENTAL MOTION TO 
ASSESS COUNSEL FEES ON MOTION FOR AP- 
POINTMENT OF INDEPENDENT COUNSEL AND 
FOR AWARD OF DISBURSEMENTS AND COUNSEL 
FEES 


STATEMENT 


The instant motion seeks to recover disbursements and reason- 
able counsel fees involved in preparation and prosecution of Mr. Ratner's 
successful motion of July 24, 1962. Mr. Bernstein appeared on behalf of 
Mr. Ratner; the voluminous work involved was performed by Mr. Bern- 
stein and his associates and by Mr. Ratner. Mr. Bernstein's compen- 
sation was contingent, in part upon recovery of the fees earned by Mr. 
Ratner prior to January 25, 1962, and in part upon judicial award of 
counsel fees for success of the July 24, 1962 motion. Recoupment by 
Mr. Ratner depended entirely upon judicial award of counsel fees for 
success of the July 24, 1962 motion. 


Summarized briefly, the background is as follows: after achieving 
for defendant Union in this Section 501 class action the unique and signi- 
ficant successes and benefits described by the Court of Appeals S and 
by the District Court, 2/ resulting in "election of a pro-LURC slate of 
officers at the International's convention in 1962" (354 F.2d, at 505), 
movant Ratner was "displaced as counsel" (354 F.2d, at 506) for plaintiffs’ 
interest and replaced by former counsel for defendant Union, the same 
counsel who, on behalf of the Cross administration, had previously opposed 


7 : 
1 Bakery and Confectionery Workers Internat'l U. v. Ratner, 118 U.S. 


App. D.C. 269, 272, 274, 335 F.2d 691, 694, 696, and Ratner v. Bakery 
and Confectionery Workers Int. U., 122 U.S. App. D.C. 372, 373-374, 
F.2d 504, 505-506. 


2/ Moschetta v. Cross, 241 F. Supp. 347. 
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that interest. Ratner was relegated to suit to recover his accrued dis- 
bursements and fees. 3/ 


After extensive consideration, consultation and research, movants, 


on July 24, 1962, filed papers designed (1) to protect the interest of the 
plaintiff class in the accounting action by assuring it adequate representa- 
tion through independent counsel untainted with conflict of interest, and 
(2) to obtain payment of Mr. Ratner's fees and disbursements accrued 
through January 25, 1962. 


A. The Independent Counsel Motion 


Defendant Union on brief and in oral argument vigorously con- 
tested the independent counsel motion on the ground that prior opposi- 
tion to plaintiffs' cause was proper representation of the Union's legi- 
timate interests as evaluated by the Cross administration® and did not 
bar the same counsel, in their changed role as plaintiffs’ counsel, from 
later advocating the contrary position on the same claim because of the 
Union's changed interest in the subject, as evaluated by a new admini- 
stration (J.A. No. 17,655, pp. 68-76, 77-107; Tr. oral argument of Sept, 
28, 1962, pp. 26-27, 34). During the argument the following colloquy 
occurred (Tr. 31-33): 


"THE COURT: * * * Did you receive the $23, 500 
for representing Cross that was mentioned? 


3/Ratner's uncontradicted affidavit of July 17, 1962 (J.A. CA No. 17, 
655, pp. 30-31), shows that he had been induced by LURC and its presi- 
dential candidate to extend further credit and proceed with the litigation 
on promise of payment after the 1962 convention. However, as recounted 
by the Court of Appeals, 335 F.2d, at 694 and 354 F.2d, at 505-506, at 
that convention LURC was dissolved; the new officers decided to take 
over plaintiffs’ role in the accounting action in the name of the Union and, 
on its behalf, refused to "accept responsibility for LURC counsel fees 
‘unless and until ordered by a court to do so.'" 335 F.2d, at 694. 


4/ But, cf. Murphy v. Washington American League Baseball Club, Inc., 
116 U.S. App. D.C. 362, 366, 324 Fd 384, 398; Was Washington & Bishop, & Bishop, 
Indemnifying the Corporate "Executive (1963), 45-48, 
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MR, HARRIS [Counsel for the Union]: * * * I 
received, if not the entire amount, most of that 
amount. 


THE COURT: This is an item you are going 
to have to seek to recover in the accounting pro- 
ceeding? 


MR. HARRIS: That may be, your Honor. 


THE-COURT: So in effect you are seeking to 
recoverthis amount for (sic) yourself, ultimately, 
isn't that correct? * * * The fee came from Union 
funds, did it? 


MR. HARRIS: The fee came from Union 
funds, * * *" 
Following this colloquy, obivously sensing that the relief sought was a- 
bout to be granted, counsel for the Union revealed that they had advised 
the Union to retain independent counsel to prosecute the accounting 
action (Tr. 36). Judge Tamm thereupon denied the motion for judicial 
appointment of independent counsel but, as he stated, "only upon the 


representation by the [Union's] counsel 'that the Union intends to employ 


independent counsel to pursue the accouriting action’ " (335 F.2d, at 694). 
Commenting upon the heterogeneous role of Union Counsel Judge Tamm 
observed: 
"Whether this situation is ethically right or 

wrong, I do think it might create what I would 

define as an unworthy situation in which counsel 

might be subject to some criticism for the posi- 

tion in which, almost against his will probably, he 

might find himself." (J.A. No. 17, 655, p. 108, cf. 

112). 


Subsequently, on Ratner's motion, Judge Tamm asserted jurisdiction to 
assure that the Union would "proceed vigorously to pursue the accounting 
action "through truly independent counsel (Tr. Dec. 7, 1962, p. 2; Order 
of Jan. 2, 1963; Tr. May 21, 1963). 
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B. The Motion For Fees and Disbursements 


Defendant Union also vigorously opposed the motion for fees 
and disbursements through January 25, 1962, on the ground that the 
International could not be subjected to liability in the absence of 
"monetary recovery" and on other grounds (354 F.2d at 505-506). Judge 
Tamm awarded fees in the amount of $54,884.91, as prayed (J.A. 17, 
655, p. 108), explicitly finding that there was "no basis * * * for with- 
holding payment of the fees * * *" (335 F.2d 691, n. 16). The order ex- 
plicitly preserved "any claim for fees on account of services incident 
to the motions herein heard by the Court on September 28, 1962, or any 
proceedings resulting therefrom, no such claim presently being pending 
before the Court" (J.A. 17,655, p. 111). 


Defendant Union appealed the fee award (J.A. 17,655, p. 130), con- 
tending that it could not be held liable at all but, that, in any event, 
liability could not be predicated upon the retainer agreement with LURC, 
to which it was not a party, but only on quantum meruit, which, it as- 
serted, was negligible in the absence of monetary recovery. The Court 
of Appeals agreed that quantum meruit was the measure of the Union's 
liability, but disagreed with the Union as to the value of the benefit, hold- 
ing that "[t]he value of the legal services so rendered may even be great- 
er than a computation based upon the scale provided in the retainer 
agreement.” 335 F.2d 691, 696. Referring to the applicability of 
equitable principles, the Court observed (ibid., n. 12), "Here an assess- 
ment of less than one dollar per member would discharge the entire 
judgment as awarded here against the International." 


Following proceedings pursuant to the consequent limited remand, . 
Judge Tamm found a total fee liability of the International "for all ser- 
vices inthe amount of $129,073.13," but credited against this liability 
paymentsa$70,000, made by LURC for services in connection with the 
matter during the approximately eighteen months preceding April 18, 1961, 
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leaving the sums of $59,073.13, in fees, and $1,486.16, in expenses, due 
and owing for the period May, 1961 through January, 1962. (354 F.2d, 

at 505, n. 4). The opinion observed that the figure is "within 8% of the 
fee" originally awarded upon the retainer agreement. Although the pro- 
vision of the original order reserving claims for service in connection 
with the July 24, 1962, motion (p. 4, supra), had not been attacked 

on appeal or on the remand, defendant Union objected to inclusion of that 
provision in the new order (J.A. 19,135 and 19,153, pp. 52-54), and sub- 
mitted an order without such provision, which Judge Tamm signed. 


Movant then appealed on the ground that the District Court had 
been unduly guided by the retainer agreement in limiting counsel's re- 
covery on remand and in entering an order which might have operated 
to bar recovery for services subsequent to January 29, 1962. The Union 


cross appealed, arguing, inter alia, that the award was too large and 


that the decree properly barred application for disbursements and fees 
on the July 24, 1962 motion (Br. for Appellant, No. 19,135 (i), 4-5; Br. 
‘for Appellee, No. 19,135, pp. 16-18; Reply Brief for Appellant, No. 19,: 
153, pp. 5-6). 


In its opinion of November 7, 1965, the Court of Appeals held that 
the July 24, 1962, motion covered only claims for services through January 
29, 1962, and construed the final order of the District Court as dealing 
only with services through that date (354 F.2d 504, n. 1, 506, 507), there- 
by leaving for subsequent proceedings the claims presented herein. On 
the quantum issue, the Court declined to hold that the "special judge” 
had abused his discretion: 'Zhat we might have placed a higher valuatian 
on Mr. Ratner's services is not controlling." 


The judgment, $64,546.11, was actually paid January 13, 1966, 
after almost four years of intensive litigation. Out of the sum received, 
Ratner paid Bernstein, on account, $11,500. 


On July 29, 1966, Judge Curran signed a consent order disposing 
of the underlying Moschetta v. Cross litigation. 
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ARGUMENT 


The International's decision to dissolve LURC and shift from the 
role of defendant to substitute plaintiff in the accounting action; to be 
represented as plaintiff by counsel who had opposed plaintiffs’ claims 
on the merits and to disclaim responsibility for and refuse to pay 
Ratner's accrued fees and expenses, compelled him to retain counsel 
and resort to the courts to protect against conflict of interest and ete; 
adequate representation of the interest of the class (and of the public) 2/ 
he was charged with representing (J.A. 17,655, p. 78), 8/ and to recover 
his unpaid disbursements and fees. 


The cost of that resort — in disbursements and ecaneel fees — is 
chargeable to defendant Union under Section 501(b) of the Labor Manage- 
ment-Reporting and Disclosure Act, 1959, 73 Stat. 535, 29 U. s. C. § 501(b), 
which implies that "counsel are to be protected" (Ratner v. Bakery and 
Confectionery Workers Int. U., 122 U.S. App. D.C. 372, 373-374, 354 
F.2d 504, 506, n. 7), by assessment against the Union of "fees" and "any 


expense necessarily paid or incurred * * * in connection with the liti- 
gation," as well as under traditional equity principles. 


i 
5) International Brotherhood of Teamsters Etc. v. Wirtz, 120 U.S. 


App. D.C. 346, 350, 346 F.2d 827, 831:(A labor union is not a private 
enterprise"); Gilbert v. Hoisti "be Portable E Local Union No. 701, 
Ore. 384 P.2d 136, 140, notes 3 and 10; 390 P. a 320. 


8/ As to the legal and ethical problem posed for counsel for the plain- 


tiff class in consequence of his clients' betrayal, see Washington & 


Bishop, Indemnifying the Corporate Executive (1963), pp. 46-48; J.A. 77-94. 
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THE UNION IS LIABLE FOR FEES TO 
MOVANTS FOR ASSURING ADEQUATE 
REPRESENTATION OF THE CLASS IN- 
TEREST BY INDEPENDENT COUNSEL 
WITHOUT CONFLICTING INTEREST. 


The Court of Appeals' decision in this matter leaves no doubt that 
defendant Union is indebted to movants for assuring adequate, non-con- 
flict, representation of the class, regardless of "monetary recovery." 
See also, Schmidt vy. McCarthy, U.S. App.D.C._—, 369, F.2d 176 
No. 18,617, slip op. pp. 9-10, 11, n. 14, where counsel fees were allowed 
for a "substantial contribution to the reform of the International" found 
to consist of establishing the applicability of ethical conflict of interest 
principles to future steps in a litigation. 

The vice of conflict of interest representation is not only that it 
may prevent "a sound resolution" uv but that it destroys "the confidence 
of the members and even of the public” 8/ in the fairness and effective- 
ness of the representation accorded members’ institutional claims a- 
gainst officers, causing loss of union "prestige essential for substantive 
accomplishment, with resulting loss of membership value to the indivi- 


dual members." & Such representation, furthermore, undermines mem- 


ber and public confidence in the bar and in the administration of justice, 
pro tanto impairing the important stake of the Union, as a public in- 
stitution, in both (J.A, No. 17,655, pp. 78, n. 2, 86, 89-90-93-94). The 
value of representation in the accounting action by independent counsel, 
rather than by counsel tainted with conflict of interest, is beyond dispute. 


Ete : 
— Milone v. English, 113 U. S. App. D.C. 207, 210, 306 F.2d 814, 817. 


8/ Moschetta v. Cross, 241 F. Supp. 347, 350. 
9/ 941 F. Supp. at 349. 
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Movants exposed, proved and blocked what Judge Tamm described 
as an "unworthy situation"; but for movants, previously hostile counsel 
would have taken over representation of plaintiffs’ interest, as planned. 
Relief was obtained "solely through the efforts of counsel, and not 
through any generous acts on the part of [defendants]." Allen v. Chase 
Nat. Bank, 180 Misc. 259, 40 N.Y.S. 2d 245, 253. "It cannot be said that 
[abandonment of the plan] did not result from [movant's] action aan 
Denney v. Phillips & Buttorff Corporation, 331 F. 2d 249, 251 (6 Cir.). 
Capitulation at the eleventh hour, "before the Court had an opportunity 
to pass upon the merits of the case would not defeat the right of counsel 
to compensation."" Denney v. Phillips & Buttorff Corp., 331 F. 2d 249, 
250 (6 Cir.); Grein v. Cavano, 61 Wash. 2d 498, 379 P. 2d 209, 213-215; 
Lafferty v, Humphrey, 101 U.S. App. D.C, 222, 224, 249 F.2d $2, 84, cert. 
denied, 355 U.S. 869, — 

"The [] arguments for payment of plaintiff's ! 
counsel-fees seem to apply a fortiori to situations. 
where the underlying action is frustrated for reasons 
beyond plaintiff's control or where a settlement is: 
obtained. * * * the court should focus upon the specific 
results * * * awarding counsel fees to the plaintiff 
where he appears to have contributed to the correction 
of some abuse of fiduciary duty and measuring the re- 
asonableness of such awards by benefit to the union 
rather than money recoveries, All that should ap-: 
propriately be required is that the suit actually con- 
tribute to the correction of the abuse, even if the 
suit itself is ultimately dismissed because of volun- 
tary compliance by the defendant officer." 


10, "The courts have nullified all efforts by defendant to evade pay- 
ment of the compensation which [plaintiffs'| attorney is equitably en- 
titled to receive." Hornstein, The Counsel Fee in Stockholders' Deri - 
vative Suits, 39 Col L.Rev. 784, 808-809, 815, 816; 19 Am. Jur. § 389, 
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Counsel Fees for Union Officers Under the Fiduciary 
Provision of Landrum-Griffin, 73 Yale L.J. 443, 471, 
cited with approval in Ratner v. Bakery and Confec- 
tionery Workers Int. U., 122 U. S. App. D.C. 372, 
374, n. 7, 354 F.2d 504, 506, n. 7. 


Neither defendant's abandonment of the projected conflict of interest 
representation, nor the fact that movants did not obtain the full measure 
of relief to which they deemed the plaintiff class entitled (namely, judi- 


cially appointed independent counsel, rather than, or in addition to, in- 
dependent counsel appointed by defendant Union), it/ defeats the right 


to compensation. "The party whose participation in the litigation brings 
benefit * * * is entitled to an award of reasonable attorney's fees re- 
gardless of his success in litigation." Grein v. Cavano, 61 Wash. 2d 

498, 379 P.2d 209, 214 (en banc); Milone v. English, 113 U.S. App. D.C. 
207, 210, 306 F. 2d 814, 817 (benefit to membership "in other ways"); 
Murray v. Kelley, 14 App. Div. 2d 528, 217 N.Y.S. 2d 146, 147, aff'd mem. 
11 N.Y. 2d 810, 182 N.E. 2d 109; Vaccaro v. Gentile, 138 N.Y.S. 2d 

872; Gilbert v. Hoisting & Portable Engr's, 237 Ore. 130, 384, P.2d 136, 
cert. denied, 376 U.S. 936 (plaintiff unsuccessful in proving charges of 
fraudulent election). 


Il. THE UNION IS RESPONSIBLE FOR THE 
COST OF THE LITIGATION REQUIRED 
TO ESTABLISH ITS LIABILITY. 


The reasons for holding the Union liable for the cost to movants 
of establishing its liability for the pre-1962 fees and disbursements are 
well stated in the opinion of the First Circuit on remand in Sprague v. 


ae: Ne ae 


~—" Movant's efforts on appeal, and otherwise, to provide further in- 
dependent protection to the interest of the plaintiff class in the account- 
ing action having failed, no compensation is sought herein for services 
rendered in this connection. 
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counsels asa. counsel fied. a RGEC petition for reimbursement 
of fees and expenses incident to that establishment. Reversing the 
District Court's holding that it lacked power to make such a the 
Court of Appeals stated: 
"Tf, in truth, the District Court does lack 

this power, then the plaintiff won but a hollow vic- | 

tory in the second phase of the litigation, for the 

expenses she had to incur in establishing her 

right to an award of costs as between solicitor and. 

client were greater than her costs in the primary 

litigation. * * * Considering the board base upon | 

which the Supreme Court has rested the power 

of courts of equity to grant reimbursement for the | 

costs of litigation, and bearing in mind that "indivi- 

dualization in the exercise of a discretionary power 

will alone retain equity as a living system and save 

it from sterility’, we cannot doubt that the District 

Court had power to entertain the supplemental | 


petition and to make an appropriate allowance the re- 


on, 


"Tt may be suggested that if we are right in 
this conclusion, then by the same token the plaintiff 
will now be entitled to go back to the District Court 
with still another supplementary petition for allowance 
of expenses, that is, the expenses of the present ap- 
peal. We think that this is logically so, and that the 
District Court will have power to entertain such a 
petition if filed." | 
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Recovery of fees and disbursements for establishing defendant's 
liability is indispensable to effectuate the statutory and equitable policy 
of encouraging successful Section 501 actions by protecting the plaintiff 
members' "counsel." Bakery and Confectionery Workers Internat'l U. 
v. Ratner, 118 U.S. App. D.C. 269, 274, 335 F.2d 691, 696. Therefore, 
"allowance of such fees is regarded as an essential ingredient in the 
equitable interest sought to be protected." Gilbert v. Hoisting & Por- 
table Engineers, 137 Ore. 130, 390 P.2d 320, cert. denied, 376 U.S. 

963. 


If the cost of establishing the Union's liability were noncompen- 
sable, the "protection" would be not only ineffectual but illusory, for 
the cost of litigation required to establish liability is often greater than 
the cost of the litigation resulting in the "benefit." Sprague v. Ticonic 
Bank, supra; Paris v. Metropolitan Life Ins. Co., 94 F. Supp. 356 


(S.D.N.Y.); Highway Drivers v. Cohen, 219 F. Supp. 614 (E.D. Pa.); cf. 
McCormick, Damages, Section 66, p. 246 (1935). In the instant case, 
movants were compelled to spend four years, including two full dress 


appeals, litigating to collect a fee which had been earned in eight months. 
Faced with the prospect of having to spend more to recover the fee than 
the amount of the fee, few, if any, lawyers would or could afford to under- 
take a Section 501 action, regardless of the merits of the members' 
claim. Congress’ policy of encouraging member policing of fiduciary 
obligations by awarding counsel fees for success would be frustrated and 
defeated. Gilbert v. Hoisting Engineers, 237 Ore. 130, 390 P.2d 320, cert. 
denied, 376 U.S. 963. 


Section 501(b) on its face comprehends reimbursement of the cost 
of establishing defendant's counsel fee liability, for its authorizes com- 
pensation for "any expense necessarily paid or incurred * * * in con- 
nection with the litigation." And, as noted, authorization is not limited 
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to or dependent upon creation of a "fund."' Bakery and Confectionery 
Workers Internat'l U. v. Ratner, 118 U.S. App. D.C. 269, 274, 335 F.2d 
691, 696. “oe | 


Moreover, defendant should be held liable here on yet another 
basis — the fact that its rejection of and opposition to movant's fee claim, 
as Judge Tamm found, p..4, supra, was absolutely groundless. The 
sole reason advanced after the Convention for nonpayment of Ratner's 
fees anddisbursements was that the Union "had been criticized for paying 
counsel fees incurred by its officers" (J.A. 32). This was pure pretext, 
for there was not the remotest similarity between Ratner's claim: and 
"ta situation where the funds of a union are used to defend officers charged 
with wrongdoing. (See Milone v. English, 113 U.S. App. D.C. 207, 210, 
306 F.2d 814, 817, and cases citedtherein. )" Fittpaldi v. Legas sie, 239 
N.Y.S. 2d 792,799 (4th Dept.). Rejection of Ratner's. claim was not 


only unreasonable; it was unconscionable, p. 2 , n.3, supra. 


Even if the stated reason had been advanced in good faith, and even 
if it were a tenable ground for nonpayment, that ground could have justi- 
fied no more than requiring Ratner to submit the claim for judicial ap- 
proval before payment; it could not justify defendant's "incisive al 
opposition" (Br. for Appellee in No. 19,135, p. 21), through extensive 
briefs, arguments, petitions for rehearing, appeals, cross appeals, etc. 
For the client-beneficiaries of a Section 501 action to force their suc- 
cessful counsel to resort to extensive adversary litigation to recover 
his disbursements and fees is to repay benefit with injury. Equity can- 
not tolerate such iniquity. Vaughan v. Atkinson, 369 U.S, 527, 530- 

531; Local 149, IUAW v. American Brake Shoe Co., 298 F.2d'212, 214-216 
(4 Cir.), and cases cited; Johnson v. Nelson, 325 F.2d 646m 652-653 (8 
Cir.). 
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I. QUANTUM 


To assist the Court in fixing an appropriate fee, we note that the 
litigation on the motion of July 24, 1962, not only resulted in having 
the accounting action pursued by independent counsel without conflict- 
ing interest, effectuating salutary objectives of the fair administration 
of justice, but in landmark opinions of the Court of Appeals explaining 
and enforcing the law of counsel fees in Section 501 actions, to the bene- 
fit of all unions, their members and the public. The magnitude of legal 
skill and effort required to produce these results is reflected in the re- 
levant motions, briefs, etc., which we urge the Court to read. To 
facilitate appraisal, we attach hereto lists of the work performed by 


movants, with time estimates. 


Recoupment of disbursements and fees for services after January 
24, 1962, was always entirely dependent not only upon the success of the 
July 24, 1962 motion but upon judicial award of compensation for post - 
January 24, 1962 services, and was, accordingly, doubly contingent. 
This unusual risk should, of course, be taken into account by the Court 
in assessing appropriate compensation herein. 


Respectfully submitted, 


/s/ Sheldon E. Bernstein 
818 - 18th Street, N.W. 
Washington, D.C. 20006 


/s/ Mozart G. Ratner 
818 - 18th Street, N.W. 
Washington, D.C. 20006 


December 29, 1966 
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SUMMARY OF WORK PERFORMED BY 
MOZART G, RATNER IN CONNECTION WITH 
SUCCESSFUL MOTION OF JULY 28, 1962 


I. WORK ON THE MOTION PRIOR TO DEFENDANT'S APPEAL 


February 8 - July 23, 1962 


Correspondence with counsel for defendants and with plaintiffs 
re payment of fee; conferences with counsel for defendants; 
research on problems posed by defendant union's plan to take 
over and denial of liability for fees of :plaintiffs' counsel; oe 
appearance in Court June 27, 1962; retention of and conferences 
with counsel (Bernstein); record and legal research and pre- 
paration of drafts of motion for leave to withdraw, for appoint- 
ment of independent counsel and for award of disbursements 
and counsel fees and memorandum of points and authorities and 
supporting affidavit; conferences with Bernstein re same and 
revisions : 

MGR 180 hours 

JLS* 70 hours 


September 1 - September 19, 1962 


Receipt and study of defendant's opposition; preparation of draft 
of reply thereto, including review of transcripts of McClellan 
Committee and EPC hearings on Cross case; review of record in 
this case; legal research on conflict of interest and related 
matters; conferences with Bernstein re same and revision 

MGR 140 hours 


September 28 through October 21, 1962 


en 
Attendance at oral argument September 28, 1962; drafting of pro- 
posed orders and legal memoranda in support; conferences 
with Bernstein re same; conferences with Bernstein re and 


44 


preparation of draft of motion for clarification and modification 


of order for appointment of independent counsel, and related 


research 
MGR 80 hours 


October 22 - December 7, 1962 


Receipt and study of defendant's motion for rehearing; analysis 


of billings and statements and reaudit for purposes of reply 


thereto; draft of reply; drafting reply to defendant union's 


opposition to motion for clarification and to objections to form 


of orders, and conferences with Bernstein re same; attendance 


at oral argument on December 7, 1962 


MGR 40 hours 
Dé&s** 12 hours 


SUB-TOTALS - MGR 
JLS 
D&S 


Il. WORK ON DEFENDANT'S APPEAL 


March 1963 - April 1963 


Preliminary work on record, etc., motions 
for extensions of time; conferences with 
Bernstein re same 

25 hours 


May 1963 - October 1963 


Receipt and analysis of appellant's brief; 
preparation of draft of appellee's brief, 
including consultations with Bernstein; 
receipt and analysis of appellant's reply 


brief 


440 hours 
70 hours 
12 hours 


** Dickstein & Shapiro, Washington, D.C., a law firm associated with 


Mr. Ratner in prior proceedings in the case. 
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Discussions with Bernstein of oral 
argument, preparation and attendance 
at argument 
November 15, 1963 

170 hours 


November 1963 - June 1964 


Work on post-argument motions, sup- 
plemental memoranda, etc. 
15 hours 


SUB-TOTAL 210 hours 


I. WORK ON REMAND 
June 1964 - November 1964 


Receipt and analysis of District Court opinion; 
research and discussion with Bernstein re mode 
of procedure, potentials of proof, etc.; draft of 
Motion for Assessment of Fee in Accordance With 
Mandate; Memorandum of Points and Authorities 
with Exhibits annexed; conferences with Bernstein 
re same 
160 hours 

Receipt and analysis of defendant's Memorandum 
in Opposition to Motion for Assessment of Fee; 
preparation of draft reply; conferences with 
Bernstein re same 

60 hours 
Discussion with Bernstein re oral argument and 
attendance at oral argument October 21, 1964 

20 hours 
Preparation of draft of Plaintiffs’ Petition 
for Rehearing and Memorandum in Support; 
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conferences with Bernstein re same 
30 hours 
SUB-TOTAL 270 hours 


IV. WORK ON CROSS APPEALS FROM JUDGMENT 
ON REMAND 


January 1965 - November 1965 


Preliminary work in perfection of appeal, desig- 
nation of record, motions to consolidate, fix 
briefing schedules, etc.,and discussions with 
Bernstein re same 

50 hours 
Consultation with Bernstein and preparation of 
draft brief for appellant Ratner 

140 hours 

Receipt and analysis of brief for appellees and 
cross appellant 

30 hours 
Preparation of reply brief for appellant; con- 
ferences with Bernstein re same 

60 hours 
Receipt and analysis of reply brief for cross 
appellant; conferences with Bernstein re same 

30 hours 
Discussion of oral argument and attendance at 
oral argument May 4, 1965 

15 hours 
Receipt and analysis of opinion of Court of 
Appeals, November 1, 1965 and consultation 
with Bernstein re same 


5 hours 


SUB-TOTAL _ 330 hours 


TOTAL-MGR 1,250 hours 
JLS = 70 hours 
D&S 12 hours 


GRAND TOTAL 1,332 hours 


SUMMARY OF WORK PERFORMED BY SHELDON E. BERNSTEIN 
IN CONNECTION WITH SUCCESSFUL MOTION OF JULY 23, 1962 


I. WORK ON THE MOTION PRIOR TO DEFENDANT'S APPEAL 
Date* Description of Work | Hours 


July 23, 1962 Preparation of motion on behalf of Mozart 
G. Ratner for leave to withdraw as counsel, 
for appointment of independent counsel, 2 
and for award of disbursements and coun- 
sel fees 

Sept. 20, 1962 Reply of plaintiffs to opposition to above 


motion 


Sept. 28, 1962 Preparation for and appearance at hearing | 


of motion 

Oct. 23, 1962 Motion for clarification of order 

Oct. 24, 1962 Draft of proposed order 

Nov. 6, 1962 Opposition to motion for rehearing and to 
objections to proposed order awarding 
fees 

Dec. 7, 1962 Preparation for and appearance at argu- 
ment of motion for rehearing 


Sub-Total 193 


* Date, refers only to the date on which the document referred to was 
i or the appearance made. 
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Il. WORK ON DEFENDANT'S FIRST APPEAL 
(CASE NO. 17,655) 


Date 


April 23, 1963 


Nov. 15, 1963 


Jan. 16, 1964 


Jan. 22, 1964 


March 9, 1964 


Description of Work 


Counterstatement of appellee as to joint 
appendix (App. No. 17,655) 

Preparation of appellee's brief (App. 
No. 17,655) 

Preparation for and argument on appeal 
(App. No. 17,655) 

Motion for leave to supplement brief 
(App. No. 17,655) 

Response to reply to motion for leave 
to supplement brief (App. No. 17,655) 
Motion of appellee to note additional 
authorities (App. No. 17,655) 


Sub- Total 


IIL WORK ON REMAND 


July 16, 1964 


Sept. 8, 1964 


Nov. 13, 1964 
Dec. 8, 1964 


Dec. 28, 1964 


Motion for assessment of fee in 


accordance with mandate including ; 


points and authorities and exhibits 

Reply to opposition to motion for assess- 
ment of fees 

Petition for rehearing 

Drafting of proposed order and review 
of defendant's proposed order 
Preparation and filing of notice of appeal 
and entry of cost bond 


Sub- Total 
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IV. WORK ON DEFENDANT'S SECOND APPEAL 
(Case No. 19,153) AND PLAINTIFF'S 
APPEAL (Case No. 19,135) 


Palate etait Dl ene Ret, 


Date Description of Work 


Jan, 19, 1965 Motion concerning record and joint 
appendix (Case No. 19,135) 

Jan, 19, 1965 Brief for appellant (Case No. 19,135) 

March 15, 1965 Brief for appellee (Case No. 19,153) 
and Reply Brief for Appellant (Case 
No. 19,135) 

May 4, 1965 Preparation and appearance at oral 
argument (Case Nos. 19,135 and 
19,153) 


Sub- Total 


TOTAL 


MEMORANDUM OF BAKERY AND CONFECTIONERY 
WORKERS INTERNATIONAL UNION OF AMERICA IN 
OPPOSITION TO "SUPPLEMENTAL MOTION TO 
ASSESS COUNSEL FEES ON MOTION FOR APPOINT- 
MENT OF INDEPENDENT COUNSEL AND FOR F 
AWARD OF DISBURSEMENTS AND COUNSEL FEES." 


The Bakery and Confectionery Workers International Union of 
America (hereinafter called the Union) opposes the supplemental motion 
dated December 29, 1966, filed by Sheldon E. Bernstein and Mozart G. 
Ratner, Esqs., "to assess counsel fees on motion for appointment of 
independent counsel and for award of disbursements and counsel fees." 


STATEMENT 


On July 24, 1962, Mr. Bernstein, as counsel for Mr. Ratner, filed 
a motion ‘seeking(1) leave for Mr. Ratner to withdraw as counsel for 
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"independent of any of' the other parties to this action to represent 
the unnamed persons, the entire union membership, constituting the 
class on whose behalf this action was originally instituted;" and 

(3) an order directing payment of the accrued disbursements and fees 
of Mr. Ratner. JA 26,1/ 


On November 6, 1962, this Court entered three orders: (1) 
granting leave to Mr. Ratner to withdraw as counsel for plaintiffs 
(JA 111); (2) denying the Ratner motion for appointment by the Court 
of independent counsel (JA 112); and (3) entering judgment against the 
Union, inter alia, for the fees sought by Mr. Ratner, in the amount of 
$54,884.91. JA 109-11. 


On appeal by the Union, the judgment against the Union for fees 
was reversed and the cause remanded to this Court for further 
proceedings. Bakery and Confectionery Workers Internat'l U. v. 
Ratner, 118 U. S. App. D. C. 269, 335 F.2d 691. After further hearing, 
this Court, on December 8, 1964, entered a new judgment for fees 
against the Union inthe amount of $60,559.29. Following further appeal 
and affirmance (Ratner v. Bakery and Confectionery Workers Int. U., 
122 U. S. App. D. C. 372, 354 F.2d 504), that judgment was paid and 
satisfied, 


Mr. Bernstein and Mr. Ratner (herein collectively referred to as 
the movants) now seek an order requiring the Union to pay them ‘'coun- 
sel fees and disbursements" for their work (1) in seeking Court appoint- 
ment of independent counsel and (2) in recovering counsel fees for Mr. 
Ratner, Although these two matters have certain common aspects, 


i/ All documents referred to herein are among the records of this 
Court or of the United States Court of Appeals for the District of 
Columbia Circuit. References herein to JA are solely for the con- 
venience of the Court, and refer to the Joint Appendix printed for 
the use of the Court of Appeals in appeal No. 17,655. For the 
Court's further convenience, we have appended hereto a copy of 
said Joint Appendix. , 
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they are essentially separate and different, both in subject matter and 
in history, and we shall accordingly treat them separately. First, how- 
ever, we shall deal with two jurisdictional matters that go to the entire 


motion. 
I. 


The motion should be denied for want of 
jurisdiction. 


At the outset, we respectfully submit that the Court lacks jurisdic- 


tion to entertain the instant motion. 


This litigation, Civil Action No. 686-60, instituted in March 1960 
as a class action for an accounting and other relief, was, on July 8, 1966, 
brought to a conclusion and disposed of, in accordance with Rule 23(c) 
of the Federal Rules of Civil Procedure, by an Order of Dismissal of 
Class Action entered on that date by this Court. The instant motion was 
not filed until almost six months later. 


It is well settled that such a dismissal of the action deprives this 
Court "of jurisdiction to entertain any supplementary or dependent 
proceeding in the cause," such as the instant motion for a fee allowance. 
See Morrow v. Spiess, 349 F.2d 931, 933 (C.A. 10); Bryan v. Smith, 

174 F.2d 212 (C.A. 12 


The motion should be denied for this reason alone. 


IL. 


The motion is barred by this Court's judgment 


in this case entered December 8, 1964. 


The judgment of this Court entered in this case on December 8, 


2/ See also Preston v. United States, 284 F.2d 514 (C.A. 9), at p. 
515, fn. 1, where the Court said that an attorney could appeal from 
a decision denying him fees only "as long as the original action 
to which the question of fees is ancillary, properly evokes the 
jurisdiction of the federal courts.” 
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1964, against the Union and in favor of Mr. Ratner in the amount 
of $60,559.29, provides that payment thereof 


"will discharge (a) the plaintiffs herein; (b) the Bakery 
and Confectionery Workers International Union of 

America; (c) the entire membership of the Bakery and 
Confectionery Workers International Union of America; 


and (d) the plaintiffs in Alvino, et al. v. Bakery and 


sh 
Confectionery Workers International Union of America, 
et al.; C.A. No. 2400-60, of and from any and all obliga- 
tions for payments of fees or disbursements earned or 
incurred or claimed to be earned or incurred by Mozart 
G. Ratner, Dickstein & Shapiro, and any and all attorneys 
associated with them or any of them in this case or in 


the said case of Alvino v. Bakery and Confectionery 


Workers International Union of America. (Emphasis 
added.) 


Following appeal and affirmance (Ratner v. Bakery and Confectionery 
Workers Int. U., 122 U. S. App. D. C. 372, 354 F.2d 504), that judgment 
was fully paid, and satisfaction of judgment filed on January 14, 1966. 


That judgment and its payment fully discharged any and all obliga- 
tions for payments of fees or disbursements earned or incurred or 
claimed to be earned or incurred by Mr. Ratner and by any attorney 
associated with him (Mr. Bernstein) in this case. That was settled by 
this Court on December 8, 1964. Movants' supplemental motion to 
assess counsel fees in effect seeks to open up that judgment, and may 
not be permitted to do so. 


III. 
Movants are entitled to no fees for their work _ 
in connection with their motion for Court 
appointment of independent counsel. 


A. In moving for Court appointment of independent 
counsel, movants were defeated at each step of 
the way, and failed to achieve what they set out 
to accomplish, | 


On July 24, 1962, Mr. Ratner moved "the Court for an order * * * 
(2) appointing counsel, independent of any of the other parties to this | 
action to represent the unnamed persons, the entire union membership, 
constituting the class on whose behalf this action was originally insti- 
tuted." JA 26. The motion sought Court appointment of counsel to 
conduct the litigation. The motion was directed not only against the 
Union's then counsel, but also against the Union itself and any counsel 
the Union might select. See Ratner Affidavit, JA 33-35. Mr. ‘Ratner 
took the forthright position that "any * * * counsel [the Union ] would 
now suggest to pursue * * * the accounting action * * * would be suspect 
* * *"" See Ratner Memorandum, JA 58. The designation of independent 
counsel sought by Mr. Ratner was to be "a matter for the Court's sole 
discretion." See Ratner Reply Memorandum, JA 80. | 


The Union opposed the Ratner motion. JA 68-76, At the hearing 
on the motion on September 28, 1962, Union counsel indicated their inten- 
tion to withdraw from the case and to recommend other counsel to the 
Union to carry on the accounting action. Tr. 9/28/62, pp. 36-37. At the 
conclusion of the hearing, the Court orally ruled that it would deny the 
Ratner motion for Court appointment of independent counsel, noting that 
"the Union intends to employ independent counsel to pursue the accounting 
action." Tr. 9/28/62, p. 62. 


The movants thereupon, on October 23, 1962, filed a "Motion for 


Clarification of Order to be Entered on Motion for Appointment of 
Independent Counsel to Represent Plaintiff Class."" This motion reiterated 
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the movants’ position that any counsel designated by the Union, rather 

than appointed by the Court. could not properly represent the plaintiff 

interest in the accounting action. At the same time, movants also sub- 
mitted a form of order. 


On October 25, 1962, the Union submitted its objections to the 
movants' form of order, and submitted its own form of order. On Oc- 
tober 30, the Union filed its opposition to the movants' Motion for 
Clarification of Order. 


On November 6, 1962, the Court entered its order, in the form 
submitted by the Union, denying movants’ motion for Court appointment 
of independent counsel (JA 112), The Court also entered its fiat order 
denying their Motion for Clarification of Order. 


On November 8, 1962, movants filed a Motion for Appointment of 
Counsel on Appeal. In such motion, movants stressed the importance 
of appealing from the Court's denial of the motion for Court appointment 
of independent counsel, expressed the movants' doubt of their authority 
to take such an appeal, and sought Court appointment of counsel to carry 
the matter to the Court of Appeals. The Union opposed this motion. 


On November 19, 1962, the movants moved the Court "for an order 
or orders (1) staying all proceedings on the accounting claim * * * pending 
final appellate disposition of Mr. Ratner's motion for appointment of 
independent counsel * * * and (2) staying, for the same period, the order 
approving Mr. Ratner's withdrawal as counsel * * *."' The Union likewise 


opposed this motion. 


On December 31, 1962, the Court entered an order (filed January 
2, 1963) denying the movants' motions for appointment of counsel on 
appeal and for stay of proceedings. In so doing, the Court adopted the 
form of order submitted by the Union rather than that submitted by 
movants. 


On March 28, 1963, Murdaugh S. Madden, Esq., independent coun- 
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On April 4, 1963, movants filed a supplemental motion for appoint- 
ment of counsel to represent the plaintiff class or for appointment of 
counsel on appeal. On May 6, 1963, movants' supplemental motion was 
denied by the Court. : 


In the meantime, on December 6, 1962, Mr. Ratner had noted an 
appeal from the order of November 6, 1962, denying his motion for 
appointment of independent counsel. This appeal was docketed in the 
Court of Appeals as Appeal No. 17,679.2/ On May 23, 1963, movants 
noted an appeal from the order of May 6, 1963 denying movants' 
supplemental motion for appointment of counsel to represent the plain- 
tiff class or for appointment of counsel on appeal. This appeal was 
docketed in the Court of Appeals as Appeal No. 17,874. 


On May 29, 1963, movants filed a motion in Nos. 17,679 and 


17,874, seeking an order from the Court of Appeals staying the order 
appealed from in Ne. 17,679. Movants reiterated their earlier argu- 
ments: They stressed how important it was that counsel to prosecute 
the accounting action be Court appointed rather than Union designated; 
and pointed out that Mr. Madden, because he was, although newly 
designated, counsel for the Union, was not qualified to represent the 
Union members' interests in the litigation. On June 3, 1963, movants 
filed their Statement of Points in Appeals Nos. 17,679 and 17,874, one 

of which was that this Court "erred in permitting the accounting action 
to proceed without representation of the class interest by counsel wholly 
independent of the officers of defendant Union." After hearing, the Court 
of Appeals on June 18, 1963, denied movants’ motion for stay. 


3/ Movants concede that their "efforts on appeal * * * having failed, 
no compensation is sought herein for services rendered in this 
connection." Movants’ appellate efforts are related here merely 
to demonstrate by their own words and actions, movants' complete 
lack of success not only in the Court of Appeals, but also in this 
Court. 
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Thereafter, movants moved the Court of Appeals to dismiss their 
Appeals Nos. 17,679 and 17,874. The Court on August 13, 1963, granted 
their motion as to No. 17,874, but dismissed No. 17,679 because of 
movants' failure to comply with the Court's rules. 


So far as we have been able to ascertain from the records, this 
was the end of movants’ efforts to obtain appointment by the Court of 
independent counsel to prosecute the accounting action and to disqualify 
Union designated counsel from acting in this capacity. 


To recapitulate: On July 24, 1962, movants moved for an order 
appointing independent counsel. They lost their motion. And at each 
succeeding step--motion to clarify, form of orders submitted, motion 
for appointment of counsel on appeal, motions in this Court and in the 
Court of Appeals for stays, supplemental motion for appointment of 
counsel, and two appeals--movants were totally unsuccessful. 


Movants themselves recognized their lack of success. They 
started out on July 24, 1962, seeking Court appointment of independent 
counsel. They claimed that the then counsel for the Union were dis- 
qualified by virtue of an alleged conflict of interest, and that any counsel 
the Union might select would be "suspect." See Ratner Affidavit (JA 
33-35) and Memorandum (JA 58). Movants played on this theme 
repeatedly, in this Court and in the Court of Appeals. The Union's 
designation of Murdaugh Madden, Esq., to proceed with the case led 
movants to renewed efforts to obtain Court appointment of independent, 
rather than Union-chosen, counsel. Movants' motion in the Court of 
Appeals for a stay, filed on May 29, 1963, two months after Mr. Madden 


filed his appearance herein, was premised on the great harm that would 


result from his proceeding with the case, solely because he was 
selected by the Union's officers. 


Of course the most telling recognition by movants themselves of 
their lack of success in getting the Court to appoint independent counsel 
is their taking of notione, but two appeals from this Court's "denial of 
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identical motions for appointment of independent counsel, '— the second 
such appeal, No. 17,874, having been taken after Mr. Madden's entry into 
the case. Much later, in other papers filed by movants in this action, 
movants repeatedly referred to Mr. Madden as " "independent counsel," 
movants using the quotation marks around the word "independent" and 
thereby saying to the Court that Mr. Madden was not independent at all. 
See, e.g., Reply of Plaintiff to Answer of Independent Counsel, etc., filed 
October 16, 1963. : 


Movants' hands must be quicker than our eyes. Now, for the .pur- 
pose of trying to get a fee, by some legerdemain we have been unable to 
follow, movants have sought to convert their signal chain of defeats, 
which we have related above, into a great victory for them. They brazen- 
ly describe their motion of July 24, 1962, as "successful," in the face 
of the records of this Court which conclusively demonstrate the contrary, 
and in the face of movants' own repeated words and actions in this Court 
and the Court of Appeals indicating their full recognition and awareness 
that their motion for appointment of independent counsel was denied along 
with each step taken by movants thereafter to buttress it, supplement it, 
or somehow breathe new life into it. | 


On July 24, 1962, movants charged that the Union's then counsel 
were disqualified by reason of an alleged conflict of interest, that this 


conflict indeed permeated the Union and its officers, and that therefore 
any counsel chosen by the Union would be "suspect." Upon the with- 
drawal of the Union's then counsel, movants directed their fire at any 
new counsel appointed by the Union, and eventually at Mr. Madden, 
solely because he was chosen by the Union officers and therefore was 
not independent. Now, in seeking a fee, movants treat the Union's 
designation of counsel as a great victory for movants which resulted in 
great benefits to the Union. : 

Tg SORE SIR 


-’ The language is movants'. See their Motion to Consolidate and to Fix 
Date for Filing Brief for Appellants, filed May 24, 1963 in ‘Appeals 
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This turnabout by movants cannot withstand analysis of the Court 
records in this action, and is betrayed by movants' own words and acts 
as revealed in those records. The plain fact is that movants were 
totally unsuccessful in seeking appointment of independent counsel and 
failed to achieve what they sought to accomplish in that regard. 


B. Movants cannot be awarded fees because they 
were unsuccessful, 

Movants, at the very outset of the memorandum in support of their 
motion, have characterized the Ratner motion of July 24, 1962, as 
"successful." Movants’ reason for such characterization is plain: 
because "it is clearly established that compensation is awarded only 
in the event of success." Angoff v. Goldfine, 270 F.2d 185, 189 (C.A. 1). 
This is the rule in this Circuit: 


"As the principle [governing court allowance of attorneys’ 
fees] has been applied by the courts, success has been an 
essential condition of recovery." 

(Thomas v. Peyser, 118 F.2d 369, 371 (App. D.C.)) 


Absent success, and movants experienced not a breath of success in 
their efforts to secure appointment of independent counsel, there is no 
pasis for awarding fees to movants. 


C. Movants cannot be awarded fees because they 
conferred no benefits upon the Union. 
Success is the first requisite, but more than success is necessary. 
As our Court of Appeals held in Thomas v. Peyser, supra, 118 F.2d at 
371: 


"Even if suit is successful, attorneys' fees may not be 


allowed unless some benefit is conferred. [Citing cases] 
Perhaps the reason for the limitation is not only that 
benefits generally do not flow out of efforts which fail 


(on the contrary actual harm may ensue by dissipation 
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of assets in the expense of the litigation), but that such 
benefits as might arise would be too speculative, remote 
and indefinite to permit a.lowance of the claim for ! 
creating them, in the absence of the concrete measuring 


rod of success." 


Milone v. Eaga 306 F.2d 814, 819 (App. D. C.), also speaks of bene- 
fits conferred. = 


What benefits did movants confer? They say they prevented 
"what Judge Tamm described as an “unworthy situation, mM in that 
"but for movants" the Union would not have changed counsel. First, it 
should be reiterated, movants did not at the time regard the Union's 
appointment of new counsel as a benefit. As they saw it, any new 
counsel selected by the Union would be infected with the same conflicts 
as existing counsel, merely by reason of having been selected by the 
Union. Movants made this the basis for motions, appeals, and motions 
for stay detailed above. Now that they are seeking a fee, movants are 
willing to call a benefit what they formerly regarded as a catastrophe. 


Second, Judge Tamm did not describe the situation as "unworthy." 
Rather, he expressed the concern only that the situation might in the 
future become "unworthy" and that this might subject counsel to some 
criticism. JA 108. | 


Third, Judge Tamm, "who years earlier had been designated as a 


‘special judge’ to take charge of all aspects of the litigation" and who 
had "complete familiarity with every aspect of the problem" (see 
Ratner v, Bakery and Confectionery Workers Int. U., supra, 354 F.2d 
at 505, note 3), attributed to Union counsel (Mr. Harris), not to the 
movants, the change in Union counsel that was made, Judge Tamm 
said (JA 108): | 


5/ Milone did not, as implied by movants, provide for award of fees 
regardless of success. Rather, the Court there appears to have 
measured success by benefits conferred. | 
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"I believe, in this regard, that Mr. Harris's action in 
making this proposal to the Union [the proposal that Mr. 
Harris and his co-counsel would withdraw and the 
Union would appoint other counsel in their place] is in 
the finest tradition of the profession, because, whether 
this situation is ethically right or wrong, I do think it 
might create what I would define as an unworthy 
situation in which counsel might be subject to some 
criticism for the position in which, almost against his 
will probably, he might find himself. I think this is the 
proper thing to do. It is the action that the Court would 
expect counsel of high integrity and high caliber to take 
in a situation of this kind." 


Movants' argument that "but for" them this change in Union counsel would 
not have occurred "amounts to aneffort to apply in the present circum- 


stances the 'but for' rule of causation, which has been applied in others 


but rarely and dubiously" (see Thomas v. Peyser, supra), and is en- 


titled to no more acceptance here than our Court of Appeals gave it in 


the Thomas case. 


Fourth, it is highly speculative and dubious that any benefit was 
realized by anyone at'all (except possibly withdrawing Union counsel 
who were relieved of further responsibility in the matter). On the con- 
trary, the movants' contribution, by forcing litigation of this issue 
which was wholly devoid of merit, may have resulted in actual harm by 
reason of dissipation of Union assets in the expense of the litigation. 
See Thomas v. Peyser, supra, In any event, our Court of Appeals has 
held that attorney's fees may not be awarded for such speculative and 
indirect "benefits." See Thomas v. Peyser, supra, 118 F.2d at 372-73; 
Geiger v. Peyser, 123 F.2d 167, 168 (App. D. C.); Weinberg v. Golden- 
perg's, 81 F. Supp. 353, 354 (D. C. D. C.). 
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D. In any event, movants' claim for fees is barred | 
by limitations. 

As we have shown above, the very last thing done by movants 
in connection with their motion for appointment of independent counsel 
was to move to dismiss their two appeals. That was on June 29, 1963. 
On August 13, 1963, the Court of Appeals dismissed the appeals. That 
closed the book on the "independent counsel" episode of this litigation. 
The instant motion was not filed until more than three years later. 
The claim embodied in the motion is therefore barred by D. G. Code, 
§12-301. 


Iv. 


Movants are entitled to no fees for their work 
in connection with their motions for allowance 
of counsel fees. 

In entering its judgment of December 8, 1964, awarding Mr, Ratner 
fees in the amount of $60,559.29, this Court rejected a form of order 
proposed by movants which would have saved for later decision "any 
claim [by movants] for fees on account of services incident to the 
motions herein heard by the Court on September 28, 1962 or any proceed- 
ings resulting therefrom." The notion of an attorney collecting a fee for 
collecting his fee was obviously repugnant, and the Court refused without 
comment to make provision for the present application. 


A. Movants are not entitled to an award of a second 
fee for pursuing Mr. Ratner's first fee. 


In American jurisprudence each party to litigation pays his own 
counsel fees. There are exceptions to this rule, arising on the equity 
side, but even these are limited, and are to be resorted to "only in 
exceptional cases and for dominating reasons of justice.” Sprague v. 
Ticonic National Bank, 307 U. S. 161, 167, 83 L.ed. 1184, 1187. One : 
Court's judgment of December 8, 


such exception is illustrated by the 
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amount of $60,559.29. Now movants seek an order requiring the Union 
to pay them a fee for having litigated the first fee. We know of no excep- 
tion to the general rule which would cover such an award of a fee ona 
fee. Were the Court to create such an exception, it would elevate claims 
for attorneys'fees to a status superior to most, if not all, unsecured 
obligations known tothe law. No dominating reason of justice calls for 
creation of such an exception. 


The case that comes closest to what movants are here attempting 
is Murray v. Kelly, 14 App. Div. 2d 528, 217 N.Y.S. 2d 146, aff'd, 11 
N.Y. 2d 810, 182 N.E. 24109. There the New York courts rejected an 
attempt, such as movants’, to collect a fee on a fee in a suit growing 
out of an internal union dispute. Following protracted hearings before a 
referee on the subject of fixing fees, the trial court made fee allowances 
and referred the matter back to the referee for consideration of an 
application for additional fees pased on the attorneys’ efforts to obtain 
their first fees. Murray v. Kelly, 42 CCH Labor Cases, 1 50, 175 
(N. Y. Sup. Ct. 1961). The New York Appellate Division unanimously 
reversed the trial court's order, thus firmly closing the door to any 
additional fee allowances, and the New York Court of Appeals affirmed. 
14 App. Div. 2d at 529, 217 N.Y.S. 2d at 148, 11 N.Y. 2d 810, 182 N.E. 
2d 109. 


We have found no case holding to the contrary. Nor, apparently, 


have movants. Movants cite, however, Sprague v. Ticonic Nat. Bank, 
110 F.2d 174 (C.A. 1), but there the Circuit Court merely affirmed the 
District Court's award of fees in the amount of $1214, and held that the 
District Court had the power to entertain a supplemental petition for 
reimbursement of $1877 covering further costs and expenses, including 
counsel fees incurred by plaintiff in establishing her right to reimburse- 
ment of the initial counsel fees and expenses, The cases do not reveal 
whether the $1877 or any part thereof was ever awarded to plaintiff. 
Moreover, Sprague was a particularly hard case--the plaintiff had twice 
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been through the entire federal judicial system, once to establish the 
substantive claim (Ticonic National Bank v. Sprague, 303 U. S. 406) and 
the second time to establish the right to a fee (Sprague v. Ticonic National 
Bank, 307 U.S. 161), and plaintiff was two-thirds of the way around the 
third time in the fee on the fee dispute. Indeed, the Sprague case cited by 
movants (110 F.2d 174) itself repeatedly refers to its "exceptional facts" 
and the "dominating reasons of justice" there present. There are no - 
such facts or reasons that support movants' claim. Ona balancing of 

the equities, it would be grossly inequitable to require the Union to pay 
movants an attorney's fee merely because the Union with good reason, in 
law and justice, opposed Mr. Ratner's initial fee applications. 


Movants’ application for allowance of a fee on a fee should be 
denied. | 


B. In any event, if a fee on a fee is to be allowed 
movants at all, it must be limited to movants' 
successful efforts in securing allowance of 
the initial fee. 


If the Court disagrees with us and finds that there are here such 
"exceptional" facts and "dominating reasons of justice" (cf. Sprague, 
supra, 307 U. S. 161, 167, 83 L.ed. 1184, 1187) as to warrant allowing a 
fee to movants for their efforts in securing allowance of Mr. Ratner's 


fee, we submit that the fee allowed must be based solely on the success- 
ful efforts made by movants in this regard. As we have pointed out in 
II B, supra, this is the rule in this Circuit. Thomas v. Peyser, 118 
F.2d 369, 371 (App. D.C.); see also Angoff v. Goldfing 270 F.2d 185, 

189 (C.A, 1). Indeed, the basic assumption of the Sprague case, on 
which movants rely, is that the plaintiff was successful. And movants 
recognize this principle in their Memorandum by referring to their 
original fee motion as "successful" and by pointing out, in their footnote 
11, that they are not seeking compensation for certain appellate efforts 


because they were unsuccessful. 
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To assay the extent of movants' success it is necessary to 
recapitulate the proceedings relating to Mr. Ratner's fee. 


Mr. Ratner was retained as attorney for the plaintiffs in this 
litigation by the five named plaintiffs. Under his retainer agreement 
with them, they owed Mr. Ratner, at the time of his withdrawal as their 
attorney, $54,884.91. When Mr. Ratner's clients, the plaintiffs, did not 
pay his bill, Mr. Ratner, on February 21, 1962, billed the Union there- 
for. JA 31-32, 50. The Union also did not pay, and on July 24, 1962, 
Mr. Ratner moved the Court" (3) for an order directing payment of the 
accrued disbursements and fees." JA 26. 


The Ghion opposed this motion (JA 64-68), saying that the Union 
was not obligated to pay Mr. Ratner’s fees and that, in any event, it 
could not be held obligated under Mr. Ratner's retainer contract with 
the named plaintiffs. 


Following hearing on September 28, 1962, the Court ruled in Mr. 
Ratner's favor, holding the Union liable for Mr. Ratner's fee in 
accordance with the fee agreement he had made with the plaintiffs (JA 
108) and on November 6, 1962, the Court entered judgment in favor of 
Mr. Ratner and against, inter alia, the Union in the amount of $54,884.91. 
JA 109-111. The Court found "That there is no basis for not honoring 
the aforementioned fee agreement or for withholding payment of the 
fees billed as aforesaid.” JA 110. 


Following the Union's motion for rehearing (JA 113-120) and its 
denial by the Court (JA 129), the Union appealed from this judgment 
(JA 130). Appeal No. 17,655. The Court of Appeals held that although 
Mr. Ratner was entitled to a fee, it was to be measured by quantum 
meruit, as the Union's liability could not rest upon Mr. Ratner's contract 
with the\plaintiffs. The Court of Appeals accordingly reversed this 
Court's judgment and remanded the case for further proceedings con- 


sistent with its opinion. Bakery and Confectionery Workers Internat'l 
U. v. Ratner, 118. U. S. App. D. C. 269, 335 F. 2d 691. 
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On remand, Mr. Ratner on July 16, 1964, filed a new motion 
for assessment of fee. The Union on August 17, 1964, filed its memoran- 
dum in opposition to Mr. Ratner's motion, and sought a trial at which 


quantum meruit elements of Mr. Ratner's claim could be subjected to 


proof in the usual way. 


The Court, however, held an oral argument, rather than’ a trial, 
and on November 4, 1964, issued its opinion, finding that the “fair, 
reasonable and realistic measure of the value of the services rendered 
by Mr. Ratner and his associates throughout their entire participation 
in this case on a quantum meruit basis * * * totals $129,073.13." 
Moschetta v. Cross, 241 F. Supp. 347, 351. From this figure the Court 
deducted $70,000 that had | 


"already been paid to Mr. Ratner and his associates for 
professional services rendered in this case * * * and 
concludes that there is owing to Mr. Ratner and his 
associates on this same quantum meruit basis a palance 
of $59,073.13 in legal fees, plus the necessary and : 
proper costs heretofore included in earlier itemized 
statements of account." (Ibid.) 


On December 8, 1964, the Court entered judgment in accordance with 
its opinion in favor of Mr. Ratner in the amount of $60,559.29. 


Mr. Ratner on November 13, 1964, had petitioned for rehearing 
in the matter, which petition was denied by the Court on December 21, 
1964. On December 28, 1964, Mr. Ratner noted his appeal. Appeal No, 
19,135. On January 7, 1965, the Union noted its cross-appeal. Appeal 
No. 19,153. On November 17, 1965, the Court of Appeals affirmed 
this Court's judgment of December 8, 1964. Ratner v. Bakery and 
Confectionery Workers Int, U., 122 U. S. App. D. C. 372, 354 F.2d 504. 
Thereafter the judgment was paid, and satisfaction of judgment was 
filed on January 14, 1966. | 
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The recapitulation of the Ratner fee litigation thus reveals that 
Mr. Ratner's initial fee motion, filed July 24, 1962, was unsuccessful in 
that, although this Court entered judgment in his favor, the Court of 
Appeals reversed on the ground that the Union was not liable on the 
contract Mr. Ratner had made with those who had retained his 
services. Mr. Ratner's motion filed on July 16, 1964, after remand 
was successful, however, in that the Court entered judgment in his 
favor, this being the judgment the Union eventually paid. It is true that 
Mr. Ratner did not consider himself successful on that motion, as 
he appealed from that judgment, but the Court of Appeals affirmed. 
His appeal, therefore, was certainly not successful. 


In any event the Court of Appeals has foreclosed any fee award 
to movants for their conduct of that appeal. If movants can show any 
justification at all for a fee award to them, it must stem from the equity 
practice, restricted to "exceptional cases and for dominating reasons 
of justice," "of granting reimbursement for the costs of litigation other 
than the conventional taxable costs." Sprague v. Ticonic National Bank, 
307 U. S. 161, 166-67. In other words, the fee claim must be based on 
equity and is part of costs. But in affirming this Court's judgment of 
December 8, 1964, the Court of Appeals disposed of the entire costs 
question by ordering (November 17, 1965) ‘that each party bear his own 
costs on these appeals," thus precluding any award to movants based on 
their work in the Court of Appeals. 


As we have shown, the only successful efforts made by movants in 
the fee litigation were limited to the Ratner motion of July 16, 1964. If 
movants are entitled to an allowance of any fee at all in this respect, 
and we submit they are entitled to none, such allowance must be limited 
to work done in connection with the July 16, 1964, motion. 


In this connection we note the argument by movants, at pp. 11-12 of 
their memorandum, that the Union should be held liable to them for 


attorneys fees because the Union's opposition to Mr. Ratner's fee claim 
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was "unreasonable" and "unconscionable," and they attribute to Judge 


Tamm a finding that such opposition "was absolutely groundless. "A 
look at the record will show the lack of merit in movants' argument. 


The finding by Judge Tamm to which movants refer was made by 
the Court in connection with the entry of the judgment of November 6, 
1962. The finding reads: | 


(6) That there is no basis for nct honoring the aforesaid 
fee agreement [between Mr. Ratner and the named plain- 
tiffs] or for withholding payment of the fees billedas 
aforesaid." (JA 110) 


This was the very issue on which the Court of Appeals reversed the 
judgment of November 6, 1962. Specifically, the Court of Appeals held 
that the Union was not required to honor the aforesaid fee agreement 
and was not liable for payment of the fees billed per that agreement. 
Bakery and Confectionery Workers Internat'l U. v.:Ratner, 118 U. S. 
App. D. C. 269, 335 F.2d 691. To say, as movants do, that the Union 
was "unreasonable," "unconscionable," and "groundless" in opposing Mr. 
Ratner's first fee motion, is to attribute such unreasonableness, lack 
of conscience, and groundlessness to the Court of Appeals. Indeed, we 
suggest that, in view of the Court of Appeals holding, the officers of 
the Union would have been derelict in their duty and in violation of their 
fiduciary obligations under section 501(a) of the Landrum-Griffin Act 
(Act of Sept. 14, 1959, 73 Stat. 535, §501(a), 29 U.S.C 501(a)) had they 
proceeded to honor the fee agreement, by which the Union was not 
bound, that Mr. Ratner had made with the named plaintiffs. 


Nor was the Union "unreasonable," "unconscionable," or 7 "ground- 
less" in opposing Mr. Ratner's second fee motion, filed on July 16, 
1964, after remand. The Court of Appeals had concluded that Mr. Ratner 
was entitled to a fee... But it reversed this Court's judgment and remanded 
the case, saying: 
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'* * * there remains only the matter of ascertainment of . 
the value of the benefits to the International and its mem- 
bership to predicate whatever award the District Court 
equitably shall determine to be due." (335 F.2d at 697) 


In other words, the Court of Appeals called not for Mr. Ratner's deter- 
mination of the amount due him, or for the Union's determination of 
that amount, but for this Court's equitable determination of the amount 
due Mr. Ratner applying the rule of quantum meruit. 335 F.2d at 696. 
Far from being "unreasonable," "unconscionable," or "groundless," the 
Union, in opposing Mr. Ratner’s motion on remand, aided the Court in 
arriving at that equitable determination in the very finest tradition of 
the Anglo-American adversary system of jurisprudence. 


C. There is no basis for allowing movants a fee 
on a fee under section 501 of the Landrum- 
Griffin Act. 
Movants' argument that they should be allowed a fee for recovery 
of Mr. Ratner's fee in order to effectuate section 501 of the Landrum- 


Griffin Act, supra, 29 U.S.C. 501, is wholly without merit. 


Section 501(b) provides that when union officers violate their 
fiduciary duties set forth in section 501(a), a member may bring suit 
against them "to recover damages or secure an accounting or other 
appropriate relief for the benefit of the labor organization." Section 
501(b) then provides: 


"The trial judge may allot a reasonable part of the 
recovery in any action under this subsection to pay the 
fees of counsel prosecuting the suit at the instance of 
the member of the labor organization and to compensate 
such member for any expenses necessarily paid or in- 
curred by him in connection with the litigation.” 


The instant action was initiated under section 501(b), and the fees 
judgment of December 
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8, 1964, as affirmed by the Court of Appeals (354 F.2d 504), paid "the 
fees of counsel prosecuting the suit at the instance of the member of the 
labor organization." Sec. 501(b). Movants now say, at p. 11 of their 
Memorandum, that they are entitled to a fee on a fee because section 
501(b) "authorized compensation for 'any expense necessarily paid or in- 
curred * * * in connection with the litigation.’ " : 


First, it should be noted that "the litigation” referred to in section 
501(b) is the litigation brought against the delinquent union officers 
"to recover damages or secure an accounting or other appropriate relief 
for the benefit of the labor organization." It is not the litigation brought 
by counsel to recover his fees. Section 501(b), even as quoted by movants, 
limits reimbursement to expenses necessarily paid or incurred in con- 
nection with "the litigation." 3 


Second, in quoting from section 501(b) movants have omitted certain 
crucial words. The section does not "authorize compensation for ‘any 
expense necessarily paid or incurred * * * in connection with the litiga- 
tion.'" The section does authorize the court "to compensate such member 
[the union member who brought the suit| for any expenses necessarily 
paid or incurred by him in connection with the litigation." (Emphasis 
supplied) "Member" is defined in the Landrum-Griffin Act. Section 3(0), 
29 U.S.C. 402(0). It is a plain, straightforward definition. It does not 
include members' lawyers. Neither Mr. Ratner nor Mr. Bernstein isa 
"member."" Therefore neither can be compensated under the plain lan- 


guage and clear meaning of section 501(b). 


Third, we submit that counsel's fees for recovering his fee are not 


"expenses necessarily paid or incurred by [the member] in connection 


with the litigation." (Emphasis supplied) 


Fourth, the counsel fees whose payment is provided for in section 
501(b) are the "fees of counsel prosecuting the suit at the instance of the 
[union] member." That is what counsel gets paid for--prosecuting the suit 
at the instance of union members--and that is what Mr. Ratner has 
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already been paid for. The section does not authorize payment of coun- 
sel fees for prosecuting counsel's own suit to collect his fees, a suit, as 
in the case of Mr. Ratner’s motion, directed not only against the union 
but against the very union members who retained Mr. Ratner and 
against whom he was awarded a judgment on November 6, 1962, which, 
by the terms of the judgment of December 8, 1964 (affirmed, 354 F.2d 
504), remained in full force and effect. 


Section 501 was intended as a means of protecting union treasuries 
from depredations. To this end appropriate but limited provision was 
made in section 501(b)' for payment of counsel fees and "expenses 
necessarily paid or incurred" by a union member who proceeds against 
a union officer under the section. It would, we submit, pervert the 
meaning of the law and be contrary to equity and good conscience were 
501(b) employed as a device to deplete rather than safeguard union 
treasuries, by allowing not only counsel fees for conducting "the 
litigation,” but also fees to counsel for recovering those fees and, if 


successful, fees on those fees and fees on those fees ad infinitum. 


V. 
The entire motion is barred by laches. 


As shown above, the awarding of counsel fees to be paid by one 
other than the counsel's own client is an equitable doctrine resorted to 
"only in exceptional cases and for dominating reasons of justice." 
Sprague v. Ticonic National Bank, 307 U.S. 161, 167, 83 L.ed. 1184, 1187. 
It is therefore particularly fitting that the equitable doctrine of laches, 
barring claims whose assertion in court has been delayed for an 
unreasonably long time, should be applied to movants’ motion. As 
stated by the Supreme Court (Speidel v. Henrici, 120 U. S. 377, 30 L.ed. 
718, 720): 


"Independently of any statute of limitations, courts of 
equity uniformly decline to assist a person who has slept 
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upon his rights and shows no excuse for his laches in 
asserting them. 'A court of equity,’ said, Lord Camden, 
‘has always refused its aid to stale demands, where the. 
party slept upon his rights, and acquiesced for a great 3 
length of time. Nothing can call forth this court into 
activity but conscience, good faith and reasonable 
diligence; where these are wanting, the court is passive 
and does nothing. Laches and neglect are always 
discountenanced; and therefore, from the beginning of 
this jurisdiction, there was always a limitation to 

suits in this court.' Smith v. Clay, 3 Bro. Ch. 640, note. 
This doctrine has been repeatedly recognized and acted 
on here." 


Applying these long-established principles to the instant motion, 


we find: 


(1) The very last work done by movants in connection with their 
motion for appointment of independent counsel was to move to dismiss 
their appeals on June 29, 1963. 


(2) The last thing that happened in connection with movants' fee 
litigation was the affirmance by the Court of Appeals, on November 17, 
1965, of this Court's judgment of December 8, 1964, which judgment was, 
without further proceedings, paid and satisfaction of judgment filed on 
January 14, 1966. The last work done by movants on their fee litiga- 
tion was their oral argument in the Court of Appeals on May 4, 1965. 


(3) The principal litigation here was dismissed by Order of 
Dismissal of Class Action entered by this Court on July 8, 1966. 


(4) The instant motion was served by movants on December 29, 
1966 -- 


(a) 42 months after completion of movants' work in connec- 
tion with their motion for appointment of independent counsel; 


72 


(b) 19 months after the last oral argument in the Court of 
Appeals, and 13 months after affirmance by the Court of Appeals of 
this Court's judgment, which was promptly paid and satisfied; 


(c) 5-1/2 months after the principal litigation was dismissed. 


If movants have any rights in this matter, and we submit they do 
not, they have neglected them and have allowed them to lapse long 
beyond the period when the Court should feel called upon to aid movants 
in enforcing such rights. By not asserting their claim timely, movants 
gave the Union a sense of security which the instant motion disturbs. 


In this connection it should be noted that the consent order 
dismissing the principal litigation, entered by this Court on July 8, 1966, 
referred to and contemplated the settlement of a separate but related 
case, Cross v. Bakery & Confectionery Workers International Union of 
America, et al., Civil Action No. 1156-62. In the latter case, which was 
settled and dismissed on September 7, 1966, Cross, who was also the 
prime defendant in the principal litigation, sued the Union for his pension; 
and the Union denied that Cross was entitled to a pension and counter- 
claimed for certain sums. One of the factors considered by the Union 
in determining the basis upon which it was willing to settle the principal 
litigation as well as the Cross pension case was the expenses involved in 
the conduct of the litigation. A substantial part of that expense had been 
the payment to Mr. Ratner of the fee theretofore awarded by this Court. 
Had movants been diligent and filed the instant motion timely, prior to 
settlement of the principal litigation and the Cross pension case, the 
Union would have been on notice that further fee claims were being made 
and, in working out the terms of those settlements, the Union could have 
taken steps to protect itself from bearing the burden of such additional 
threatened expenses. Movants’ failure to proceed with diligence has 
deprived the Union of that protection and thus seriously prejudiced the 


Union, and equity and good conscience require that movants be barred 


poth by laches and by estoppel from asserting the claims comprised in 
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VI. 


Movants have made no showing of any amounts 
to which they claim to be entitled, 

The movants' motion asks the Court to fix "an pee romrtate fee" 
but carefully avoids suggesting the amount they claim. They seek 
"recoupment of disbursements" but do not say what their disbursements 
were for or what they amounted to. eS 


Movants do not even indicate what standards they wish to have 
applied in fixing their claimed fees. They do drop several hints, how- 
ever. One is their reference to the "magnitude of [their] legal skill and 
effort." Another is their reference to the "contingent" nature of their 
claimed fees, as recovery of these fees "was always entirely dependent 
not only upon the success of the July 24, 1962— 6 motion but upon 
judicial award of compensation." (Emphasis supplied). 

Movants suggest that another factor to be taken into account is the 
time they spent on these matters. To this end they have appended to 
their motion not statements of the amount of time they spent, but what 
they themselves characterize as "time estimates." We submit that 
these unverified, lump-sum estimates are worthless as proof of anything 
at all. A coincidence, however, is worthy of note. The total number of 
hours estimated by movants aggregates 1905. This is within 2-3/4 hours 
of the number of hours comprised in the original fee claim. filed by Mr. 
Ratner on July 24, 1962. JA 26, 39-42, 44-47, 51-53. | 


In other words, movants have not stated the amount of their claim 


for fees, have not stated the amount of their disbursements for which 
they seek recoupment, and have not given the Court verified and reliable 
guides to go by. Moreover, movants have not given the Union the 


8/ On this basis, as we have shown above, movants cannot possibly 
recover fees for any of their works on ne Soe counsel matter 
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minimum to. which a defending litigant is entitled even under notice 
pleading--the ability to judge whether we are defending a $1000 claim 
or a $50,000 claim. 


Generalized talk by movants of the "magnitude of [their] legal 
skill and effort," prating of their success when the Court records prove 
their failure, unverified "time estimates" when facts are called for-- 
these are not proof of the claims movants make, and their motion should 
be denied for this reason alone. 


vu. 


If the Court concludes, contrary to our 
contentions, that movants are entitled 
to a fee award, the matter should be set 
down for an evidentiary hearing. 


If, contrary to our contentions, supra, the Court finds that it has 


jurisdiction, that the motion is not barred by this court's judgment of 
December 8, 1964, that the motion is not barred by limitations, laches, 
or estoppel, and that movants are entitled to a fee award for all or part 
of the work they did on the independent counsel matter or in recovering 
Mr. Ratner's fee, then this matter should be set down for an evidentiary 
hearing. At such a hearing movants and the Union could both introduce 
evidence as to the work that was done and the time that was spent 
(facts, not estimates) by movants. Such evidence, under oath, subjected 
to cross-examination, would enable the Court to evaluate movants' 
claims far better than the generalized, vague, self-serving, and unverified 
statements contained in movants' motion and supporting memorandum. 


Absent such a hearing, there is no way to test the veracity or 
accuracy of movants' "time estimates."' We submit that some of those 
"estimates" are inherently incredible. Without attempting to analyze 
each item in those "estimates" (for, without an evidentiary hearing, we 
have no basis upon which to do so), we cite two merely by way of 
example. 
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Mr. Ratner claims 30 hours spent in preparing the draft of his 
petition for rehearing and conferring with Mr. Bernstein regarding it. 
Mr. Bernstein claims 26 hours for the same petition for rehearing. 
The petition is a simple six-page document that draws on no new learning 
and no new facts. It is inconceivable that two lawyers who knew this 
case backwards and forwards, who had briefed and argued it twice in this 
Court and once in the Court of Appeals, could together have spent over 
a week's time preparing this simple petition for rehearing. 


Again: Mr. Ratner claims 50 hours for “Preliminary age in 
perfection of appeal, designation of record, motions to consolidate, fix 
briefing schedules, etc., and discussions with Bernstein re same." 

Mr. Bernstein claims 12 hours for apparently the same work. ‘The work 
to which they refer was routine preliminary work. There were no 
unusual problems or difficulties. Most of this work was done in conjunc- 
tion with Union counsel, by stipulation and joint motion. The work could 
not possibly have taken more than 12 hours, the time claimed by Mr. 
Bernstein. Mr. Ratner's 50 hours is completely mystifying. _ 


This is a situation which calls for holding movants to the strictest 
degree of proof, subject to cross- examination. Denial of an evidentiary 
hearing in these circumstances would be a denial to the Union of due 
process of law, and would deprive the parties and the Court of the time- 
tested method in Anglo-American jurisprudence of arriving. at the truth. 


Vill. 
; Conclusion 
For the foregoing reasons, movants' motion should be denied. 


If, contrary to our contentions, the Court should determine that 
movants are entitled to a fee to be paid by the Union for all or part of the 


work claimed by them, then this matter should be set down for an’ 
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evidentiary hearing, requiring movants to prove their claim in the regu- 
lar way. 
Respectfully submitted, 


/s/ Abraham J. Harris 
888 - 17th Street, N. W. 
Washington, D. C. 20006 

/s/ Herman E. Cooper 


/s/ Bugene N. Sosnoff 
655 Madison Avenue 
New York, New York 10021 


Attorneys for Bakery and 
Confectionery Workers 
International Union of 
America 


[Certificate of Service] 


REPLY OF MOVANTS TO "MEMORANDUM OF BAKERY 
AND CONFECTIONERY WORKERS INTERNATIONAL 
UNION IN OPPOSITION" 

I. 

THE JURISDICTIONAL OBJECTION IS WITHOUT MERIT, 


The contention that the Court lacks jurisdiction of this motion be- 
cause the captioned action has been dismissed pursuant to settlement 


overlooks that jurisdiction over equitable claims for fees "as between 


solicitor and client" necessarily survives final disposition of the 
underlying action, that being the very condition of ripening: "the final 
disposition * * * places such a claim in much better perspective than 
it would have at an earlier stage." Sprague v. Ticonic Bank, 307 U.S. 
161, 168; Bakery and Confectionery Workers Internat'l U. v. Ratner, 
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118 U. S. App. D. C. 269, 273-274, 335 F.2d 691, 695-696. "In order * +* 
accurately to chancer the value of a lawyer's services, one must always 
examine them in the light of the event." Powell v. Pennsylvania Railroad 
Company, 267 F.2d 241, 246 (3 Cir.), quoting Woodbury v. Andrew 
Jergens Co., 37 F.2d 749, 750 (S.D.N.Y.).~ | 


Rejection by the Court of Appeals of a similar jurisdictional ob- 
jection in Jennings -v. Carey, No. 19,069, order dated May 24, 1965, is, 
we believe, dispositive. There, while appeal was pending from 2 
District Court order which had dismissed plaintiff's suit for want of 
jurisdiction, defendant capitulated, rendering the appeal moot." Plain- 
tiff, having achieved his objective, reneged upon the retainer agreement, 
which contemplated District Court evaluation and assessment of fees 
for appellant's counsel. In opposition to that counsel's subsequent 
motion for remand of the case to consider his fee claim, appellant 


(now represented by substitute counsel) argued on brief?’ that mootness 


1/ Recognition that evaluation of fee claims of this character becomes 
appropriate only after final disposition of the underlying litigation 
also disposes of the Union's various "laches" arguments (Memo., 
pp. 14, 25-28). In this connection it is noteworthy, moreover, that 
the record shows that no notice of the proposed or actual dismissal 
was given to movants, despite the fact that Mr. Bernstein was still 
a counsel of record and that the Union was fully aware of movants' 
claims of right to recover for services and disbursements for the 
period after January 25, 1962, the Union having contended, unsuccess- 
fully, in the Court of Appeals, that the District Court's order — 
awarding fees and disbursements should be read as rejecting those 
very rights. See reference to the briefs and Court of Appeals 
opinion of November 17, 1965, in movants' initial Memorandum, p. 5. 
The assertion (Memo., p. 4), that the District Court order discharged 
"all obligations for payments of fees or disbursements" overlooks 
the Court of Appeals’ limitation of the term to January 25, 1962. 


£/ "Opposition of Appellee IUE to Motion of Counsel of Record For 
Appellant Seeking Remand for Assessment and Award of Counsel Fees," 
dated April 23, 1965, pp. 2-7. : 
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of the appeal left in effect the District Court's dismissal order, 
disabling the District Court from entertaining the counsel fee claim in 
that case. The Court of Appeals rejected that contention and remanded 


the case to the District Court "to consider the claim fora fee,"3/ 


I. 


SUBSTITUTION FOR COUNSEL TAINTED BY CONFLICT 

OF INTEREST OF COUNSEL JUDICIALLY DEEMED 

INDEPENDENT IS A SUBSTANTIAL, COMPENSABLE 

BENEFIT, ATTRIBUTABLE EXCLUSIVELY TO MOVANTS. 

The opposition simply ignores that the motion for appointment of 

independent counsel was grounded in the Union's substitution for Mr. 
Ratner of counsel who, movants proved, were legally and ethically 
barred by prior representation of adverse interests in the same subject 
matter. See J.A. No. 17,655, pp. 34, 36-37, 77-94, 99-107. The Union 
cannot now be heard to claim that the conflict of interest charge "was 
wholly devoid of merit" (Memo., p. 14), since it chose to capitulate 
rather than litigate. On the merits, the record speaks for itself. Sur- 
render at the eleventh hour, while successful in thwarting adjudication 
of the conflict of interest issue and in securing for the Union hierarchy 


authority to nominate independent counsel, cannot obscure movants' 


success in upsetting the plan to foist upon the membership disqualified 
representation. There is no question of causation here; nothing but 


movants' opposition upset that plan. 


3/ A copy of the Court of Appeals’ order is annexed hereto as Appen- 


dix A. 


In any event, the Union's objection is merely technical, as its own 
citation (p. 3), of Morrow v. Spiess, 340 F.2d 931, 933 (10 Cir.), 
shows. Whether treated as ancillary to the captioned action, or 
as an independent suit, the instant motion presents "no jurisdic- 
tional or constitutional problem." 
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Assertion (Memo., pp. 12, 14), that protection of union member- 
ship interests against officer imposed conflict of interest representation 
is no "benefit," and too "indirect," "speculative" or “insubstantial” to 
be compensable, defies the teachings of the Court of Appeals in this case, 
and the cases cited at page 7 of our memorandum, that effective judicial 
enforcement against union officials of fiduciary obligations, including 
observance of elementary conflict of interest principles, is a corner- 
stone of national labor policy, and that contributions of counsel in this 
area should not be undervalued, 


Ii. 


BOTH EQUITY AND SECTION 501 REQUIRE 
COMPENSATION FOR ESTABLISHING AND 
ENFORCING THE UNION'S FEE OBLIGATION. 
The attempt (Memo., pp. 16-17) to distinguish Sprague v. Ticonic, 
110 F.2d 174, 177 (1 Cir.), merely emphasizes its applicability. Not 
only did the First Circuit there affirm the award of compensation for the 
fee litigation, it approved the award of fees for a third and, if necessary, 
further rounds, to prevent victimization of successful counsel by 
litigation. . | 
The thesis (Memo., p. 20), that Mr. Ratner's fee motion was 
"unsuccessful" because it was predicated on a contract theory whereas 
the Court of Appeals upheld it on a quantum meruit theory overlooks 
that movants actually invoked both theories (J.A. 17,655, pp. 62-63, 
128). More significantly, far from absolving the Union of liability, the 
Court of Appeals clearly indicated that equitable principles et entitle 
successful counsel to an even larger fee. 4 


4/ "The value * * * may be even greater than a computation based upon 


the scale provided in the retainer agreement." 335 F.2d at 696. 
"That we might have placed a higher value on Mr. Ratner's fepnes overs 
is not controlling.” 354 F.2d at 506. 


80 


The literalist argument (Memo., pp. 23-25), that Section 501(b) 
does not authorize an award to counsel for post- recovery litigation ; 
necessary to establish and enforce the Union's fee liability overlooks 
the established construction that under this Section not only the 
"member" but also "his counsel are to be protected, all to the end that 
the membership itself may police its own labor organization peice ie 
Bakery & Confectionery Workers International U. v. Ratner, 118 U. S. 
App. D. C. 269, 274, 335 F.2d 691, 696. (Emphasis added.) Protection 
which "does not include members' lawyers" (Memo., p. 24), would not 
only be obviously insufficient, it would actually defeat the statutory 
objective of encouraging actions to enforce the fiduciary responsibility 
of union officers -- which, of course, remains, as it has been from the 
beginning, the object and rationale of defendant Union's epposition= 


Justification on the theory that Section 501 "was intended as a 
means of protecting union treasuries from depradations" (Memo., p. 
-25, see also, p. 14), overlooks that its strictures are directed only 
against breach of fiduciary duty by union officers, and that their 
breaches of fiduciary duty, which are its sold subject, are not merely 
financial. Defendant Union continues indefatigably to deny and to 
oppose Congress’ policy of encouraging private counsel to undertake 
policing of officer fiduciary obligations by charging his fees and costs, 
in the event of success, to the union treasury. 


Defendant’s effort to becloud the issue (Memo., pp. 28-31), not- 
withstanding, the measure of the fee is the quantum of counsel's success, 
evaluated in terms of the magnitude of the effort reasonably required, 
the novelty and importance of the issues, the intensity of the opposition, 
and the skill displayed. The material for judgment is the record itself. 


5/ To argue (Memo., pp. 21-22), that the officers’ denial of liability 

@_ was justified and indeed that they would have been derelict had they 
honored the claim without adversary litigation (pp. 21-22), is simply 
absurd. Cf. Johnson v. Nelson, 325 F.2d 646 (8 Cir.). 
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Finally, the argument that movants' fees and expenses on the last 
appeal cannot be compensated because the Court of Appeals in its 
judgment of November 17, 1965, "disposed of the entire costs question" 
(Memo., pp. 20, 21), is answered in Sprague v. Ticonic Bank, 307 U.S. 
161, 168-169, holding that a mandate concerning costs does not relate 
to "costs as between solicitor and client." 


IV. 


THE QUESTION AS TO THE AMOUNT OF 
THE FEES TO BE ALLOWED. 

In its memorandum opposing the supplemental motion for assess- 
ment of fees, the Union takes movanis to task for not suggesting to the 
Court the amount which ought to be so allowed (Memo., p. 28). Movants 
did append to their motion summaries of the work performed by each 
of them which noted the number of hours devoted to various facets of the 
matters for which fees are requested, movants believing this sufficient 
and appropriate for the Court itself to arrive at a value judgment as to 
the fees to be allowed. In arriving at that value judgment, of course, we 
submit that at the outset the Court should consider the fact that the al- 
lowance of any fees is a contingency dependent upon the success of coun- 
sel's endeavors. 


Keeping in mind the contingency factor, regarding allowance for 


those services related to obtaining award of fees for Mr. Ratner, there 
are prevailing standards in this community for comparable proceedings. 
The usual standard in such cases is a one-third contingency fee. Since 
Judge Tamm, on remand, found Mr. Ratner entitled to a total fee of 
$129,073.13 for his basic services in the clients' action (with a credit 
for certain payments previously made to Mr. Ratner), the comparison 
to existing standards in comparable matters would indicate that the 
allowance on the present motion for services in collecting the fees due 


~ 
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Mr. Ratner should be approximately one-third of $129,073.13, or approx- 
imately $43,000. 


Arriving at a value judgment as to the fee to be allowed for services 
in obtaining other than regular Union counsel to pursue the accounting 
action which because of its uniqueness presents a more difficult problem 
due to the lack of availability of comparable standards in the community. 
The expenditure of time and the contingency of allowance dependent upon 
success alone do not furnish adequate guides. Equally if not more sig- 
nificant factors to be considered are the impact of the issues and the 
services rendered upon the responsibility of Union management in 
general; uniqueness of the issues presented; pursued, and litigated; 
and the substantial opposition faced in the resolution of these issues. 
Considering all such factors, it is submitted that the allowance to be 
made should be several times, perhaps three or four times, compensa- 
tion ordinarily compensatory on a time-expended basis for counsel in 
this case. Thus considered, the fee to be allowed here for the services 
in obtaining the appointment of other than regular Union counsel to 
pursue the accounting action should thus be in the order of $45,000. 


Respectfully submitted, 


/s/ Sheldon E. Bernstein 
/s/ Mozart G. Ratner 
Date: May __, 1967 


[Certificate of Service] 
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UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


No. 19, 069 September Term, 1964 
Civil Action 2963-64 
Paul Jennings, Appellant’ 


Vv. 


James B. Carey, President, et al., Appellees 


Before: EDGERTON, Senior Circuit Judge, and WASHINGTON and 


WRIGHT, Circuit Judges. 


ORDER 


It appearing that this appeal has been rendered moot by the 
resignation of James B. Carey as President of IUE and the installation 
of appellant as his successor, 


IT IS ORDERED by the court that this appeal be, and it is hereby, 
dismissed as moot. 


IT IS FURTHER ORDERED that appellant's counsel's motion to 
remand for assessment and award of attorney's fees is granted to the 
extent that the case be, and it is hereby, remanded to the District 
Court to consider the claim for a fee. 


Per Curiam. 


Dated: May 24 1965 


ORDER 


This matter having come on for hearing on June 12, 1967 on the 
"Supplemental Motion to Assess Counsel Fees on Motion for Appoint- 
ment of Independent Counsel and for Award of Disbursements and 
Counsel Fees" filed by Mozart G. Ratner and Sheldon E. Bernstein, 
and the Court having heard the argument of counsel and being fully 
advised, and it appearing to the Court that the Court is without jurisdic- 
tion in the matter, 


NOW, THEREFORE, it is this 13th day of June, 1967 


ORDERED that the said "Supplemental Motion to Assess Counsel 
Fees on Motion for Appointment of Independent Counsel and for Award 
of Disbursements and Counsel Fees" be and it hereby is dismissed for 
want of jurisdiction. 


/s/ William B. Jones 
JUDGE 


Seen: 
/s/ 


Attorney for Mozart G. Ratner and 
Sheldon E. Bernstein 


[Certificate of Service] 
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MOTION TO VACATE ORDER DISMISSING 
SUPPLEMENTAL MOTION FOR COMPENSATION AND, 
ALTERNATIVELY, FOR PRELIMINARY RELIEF | 


UNDER RULE 60(b), F.R.C.P, 


Now come Mozart G. Ratner and Sheldon E. Bernstein and, on the 
grounds and for the reasons set forth in the Memorandum of Points 
and Authorities annexed hereto and made a part hereof, respectfully 
move for an order vacating this Court's order of June 13, 1967, 
dismissing for want of jurisdiction movants' "Supplemental Motion to 
Assess Counsel Fees on Motion for Appointment of Independent 
Counsel and For Award of Disbursements and Counsel Fees," and, in 
the alternative, for a preliminary order under Rule 60(b), F.R.C.P., 
granting movants relief from the operation of the order entered July 
8, 1966, dismissing the captioned action, and thereupon reinstating the 
aforesaid ''Supplemental Motion." 


Respectfully submitted, 


/s/ Sheldon E. Bernstein 
_/s/ Mozart G. Ratner 
June 19, 1967 | 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO VACATE ORDER 
DISMISSING SUPPLEMENTAL MOTION, ETC. 


The instant motion seeks alternatively: (1) reconsideration of 
this Court's jurisdiction over movants' motion for supplemental com- 
pensation and (2) reopening of the class action for the sole purpose of 
entertaining that motion if the Court adheres to the view that the 
dismissal order is a bar. | 


Ny 


86 


I. 


We request reconsideration because we believe that the Court 
failed to appreciate that Sprague v. Ticonic Bank, 307 U.S. 161, distin- 
guishes motions in equity for compensation "as between solicitor and 
client" from all other motions or proceedings instituted :after "final 


disposition" (307 U.S. at 168) of a case. Sprague characterizes applica- 


tion for such compensation as "an independent proceeding supplemental 
to the original proceeding" (307 U.S. at 170). It holds that such applica- 
tion is not barred either by "final disposition" (307 U. S. at 168) of the 
original proceeding or by expiration (then considered jurisdictional) of 
the term of court at which such "final disposition" occurred (307 U. S. 

at 169-170, and footnote 9), because "the power of Federal courts in 
equity suits to allow counsel fees and other expenses entailed by the 
litigation" (307 U. S. at 164) stems from their inherent power to do 
"justice as between a party and the beneficiaries of his litigation" (307 
U. S. at 167). That power, and hence its exercise in an "independent * * * 
supplemental" proceeding, is not contingent upon or confined by pendency 
of the original proceeding (307 U. S. at 169, n. 8). 


Bakery & Confectionery Workers International U. v. Ratner, 113 
U. S. App. D. C. 269, 274, 335 F.2d 691, 696, held that jurisdiction to 
award counsel fees and expenses in appropriate situations is "simply 
called into play [by] * * * authorization for action under Section 501." 
(Emphasis added.) Once such "authorization" has been given, jurisdic- 
tion to award appropriate counsel fees and expenses is not divested or 
defeated by "final disposition" of the underlying litigation, whether by 
dismissal, withdrawal, or otherwise. 


This was the premise on which the Court of Appeals in Jennings v. 
Carey, Order of May 24, 1965 (Reply of Movants, Appendix A), remanded 
the counsel fee motion for consideration by the District Court after 
mootness had barred review of the District Court's final order dismissing 
the complaint for want of jurisdiction, even though dismissal of the 
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appeal left the situation “'as if the suit had never been brought." Bryan 
v. Smith, 174 F.2d 212, 214 (7 Cir.); A. B. Dick v. Marr, 197 F.2d 498, 
502, cert. denied, 344 U. S. 878. If final dismissal of the underlying 
action for want of jurisdiction does not bar a "supplemental" motion 

for compensation, a fortiori, dismissal pursuant to a judicially approved 
Settlement on the merits cannot. . 


Not one of the cases cited by defendant involved a Sprague-type 
claim for equitable compensation.2- Moreover, although Morrow, v. 
Speiss, 349 F.2d 931, 933 (10 Cir.) set forth defendant's contention that 
"voluntary dismissal deprived the court of jurisdiction to entertain any 
supplementary or dependent proceeding in the cause," neither the Dis- 


trict Court nor the Court of Appeals passed on that contention.?/ 


Thus, the theory that dismissal of the underlying action on July 8, 
1966, terminated this Court's poger to entertain the instant "indepen- 
dent * * * supplemental" proceeding (Spragu e case, supra), is contrary to 
established precedent and unsupported by any authority. Furthermore, 
that theory is inconsistent with Section 501(b), which explicitly confers 
upon the "trial judge" power to "allot a reasonable part of the recovery 
in any action in this subsection to pay the fees of counsel * * * and to 
compensate * * * for any expenses necessarily paid or incurred EE 
in connection with the litigation." As Sprague observes, claims for com- 
pensation, being'tontingent upon the exigencies of equitable litigation," 
frequently do not ripen until final disposition of [the underlying case] 


Y/ The Bryan and Dick cases, supra, cited in Morrow, 349 F. 2d at 933, 
n. 1, were not counsel fee cases at all. Morrow was a fee suit 
against the client grounded on contract, not an equitable claim 
against a defendant-beneficiary. 


2/ 


The trial court, "to eliminate the jurisdictional problem," ordered 
the papers "transferred to and filed as a new case * * * and a new 
docket fee paid." Then, on the basis of the prior record, the Court 
granted summary judgment. The Court of Appeals approved this 
DErcenute without passing upon the jurisdictional problem "so 
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which in its entire process including appeal places such a claim.ina 
much better perspective than it would have at an earlier stage" (307 
U.S. at 168). It is simply impossible that "final disposition," which 
sets the stage for a motion for compensation, divests the "trial judge" 
of jurisdiction to entertain it. 


The settlement in Moschetta v. Cross, approved on July 8, 1966, 
reduced Cross’ pension rights from $1106.09 per month, to $500 per 
month, a "recovery," computed actuarially, of $266, 500. It is 
true that this does not provide a full measure even of the value of 
the accounting action which movants preserved against representa- 
tion by counsel tainted by conflict of interest. Nevertheless, the 
recovery actually obtained provides a "better perspective" for 
measuring movants’ compensation “than it would have had at an 
earlier stage."’ In any event, even if movants could have filed their 
claims for compensation prior to "final disposition” of the accounting 
action, their right to bring "an independent proceeding supplemental" 
thereto was not contingent upon doing so. 


3/ The file in United States v. Cross, Crim. No. 913-62, shows that 

— cross was 50 years old in 1962. As of July 8, 1966, the Union was 
holding accrued pension funds in the sum of $50,000. The settle- 
ment agreement provided for Cross to receive $7,500 of these 
accrued funds. At the old monthly rate, Cross would have received 
in the future an additional $350,000. On the same basis of com- 
putation, at the new monthly rate, Cross will receive $133,500. 


4/ This is so because it appears from the recitals in the settlement 
proposal that " independent" counsel elected not even to advance 
the claims (asserted in the complaint) for recoupment of illegal 
counsel fees and the theory that by egregious breach of trust Cross 
had forfeited all compensation. See authorities cited in Bernstein's 
Motion for Summary Judgment Against Defendant Cross for an 
Accounting and Restitution and for Forfeiture of Cross' Pension, 
and Supporting Memoranda, filed August 21, 1963; replies filed 
October 16, 1963, and November 12, 1963, and supplemental memo- 
randum filed November 13, 1963. 
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I. 


If the Court remains of the opinion that dismissal of the class action 
is a bar, then we respectfully submit that the Court should relieve 
movants from the operation of the dismissal order, pursuant to Rule 
60(b), F.R.C.P. Kelley v. Greer, 334 F.2d 434 (3 Cir.). Movants’ 
standing to move for vacation of that order to the extent necessary "to 
accomplish justice" is as indisputable as their standing to file and 
litigate in their own names their claim for compensation. E. E. Angoft 
v. Goldfine 270 F.2d 185, 186 (1 Cir.). 


Both of the undersigned counsel represent to the Court that they 
were given no notice whatsoever of the proposed settlement and that 
they learned of the dismissal order only months after the event. Yet, 
defendant and all its counsel were well aware of movants' interest, 
‘since movants' right to apply for compensation for the period subse- 
quentto January, 1962, had been fully litigated and specifically reserved 
by the Court of Appeals in its opinion of November 7, 1965. | 


In this posture, to hold dismissal of the class action a bar to the 
instant supplemental motion is to render the dismissal order vulnerable 
on due process grounds. The only alternatives compatible with’ due 
process are to hold that the dismissal order is not a bar to the supple- 
mental motion or to grant movants relief from the dismissal order to 
the extent necessary to revest the Court with jurisdiction to entertain 
the motion. | 


Respectfully submitted, | 


/s/ Sheldon E. Bernstein 
/s/ Mozart G. Ratner 
June 19, 1967 


[Certificate of Service ] 
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MEMORANDUM OF BAKERY AND CONFECTIONERY 
WORKERS INTERNATIONAL UNION OF AMERICA IN 
OPPOSITION TO "MOTION TO VACATE ORDER DE- 
MISSING SUPPLEMENTAL MOTION FOR COMPEN- 
SATION AND, ALTERNATIVELY, FOR PRELIMINARY 
RELIEF UNDER RULE 60 (b), F.R.C.P." 


The Bakery and Confectionery Workers International Union of 
America (hereinafter called the Union) opposes the motion dated June 
19, 1967, filed by Sheldon E. Bernstein and Mozart G. Ratner, Esqs., 
"to vacate order dismissing supplemental motion for compensation and, 
alternatively, for preliminary relief under Rule 60(b), F.R.C.P." 


1. Messrs. Bernstein and Ratner have filed what is in essence a 
motion for reconsideration or rehearing. But there is nothing contained 
in their motion or its supporting memorandum which was not before the 
Court, either by way of memorandum or of oral argument, when the Court 
heard movants' principal motion on June 12, 1967. Nothing new has 
been added. 


As has been well stated by Professor Moore (Federal Practice, 
2d ed., vol. 6A, pp. 3769-70), a rehearing, either in law or equity, 


"will not lie merely to relitigate old matter; 


nor will a new trial normally be granted to 
enable the movant to present his case under 
a different theory than he adopted at the for- 


mer trial." 


In denying a motion for rehearing in Seymour v. Hawkins, 5 Fed. 
Rules Serv. 592.62, Case 1,2 F.R.D. 38, this Court stated (2 F.R.D. at 
39): 


"Although motions for rehearing ought not to. 
be discountenanced, there has been a growing 
tendency here to treat them as an ordinary 


step in the course of a case; and this tendency, 
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I think, should be discouraged. Too often 

we see motions to rehear of a purely repe- 
titious nature. Again we find them predicated 
upon factual or legal grounds that could and 
should have been presented at the original 
hearing. In both instances they necessarily 
result in delay and wasted effort by court and | 


1 
counsel." — 


For this reason alone, the Motion to Vacate Order Dismissing ~ 
Supplemental Motion for Compensation and, Alternatively, for Pre- 
liminary Relief Under Rule 60.(b), F.R.C.P. should be denied, 


2. Movants have seized upon scattered words and phrases in 
Sprague v. Ticonic National Bank, 307 U. S. 161, to support their 
position that a motion for counsel fees can be entertained after jur- 
isdiction of the case has passed from the court. More pertinent than 
those words and phrases are the Sprague facts. The facts are that 
Sprague filed her fees petition in the District Court at the time the 
principal Sprague case was pending in the Supreme Court, and prior 
to that Court's disposition of the case. Sprague v. Picher, 23 F. Supp. 
59; 307 U.S. at 163. The Supreme Court held, in 307 U. S. at 168, that 
on remand the lower court was "free as to * * * issues" not within the 
compass of the mandate in the principal Sprague case, and therefore 
could entertain the fees petition. | 


Thus in Sprague, as in Jennings v. Carey, the fee proceedings 
were begun while the litigation was still live. Those cases would be in 
point had Mr. Ratner filed his present fee claims prior to the Novem- 


ber 17, 1965, decision of the Court of Appeals. Ratner v. Bakery and 


y The judgment as to which rehearing was sought was reversed on 
other grounds. 133 F. 2d 15 (App. D.C.). 
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Confectionary Workers Int. U., 354 F. 2d 504. Indeed, this litigation 
remained live for at least eight months thereafter, during which time 
Mr. Ratner might still have filed his fee claims.2/ 


But there is nothing in Sprague, in Jennings v. Carey, or in any 
other case which holds that such a fee claim can be filed after a liti- 
gation has been finally and completely disposed of. On the contrary, 
the authorities are uniformly to the effect that once there has been dis- 
missal of a suit, the court's jurisdiction has been terminated. 


3. In their Motion to Vacate Order Dismissing Supplemental 
Motion for Compensation and, Alternatively, for Prelminiary Relief 
Under Rule 60 (b), F.R.C.P. movants reiterate the argument they pre- 
sented to the Court on June 12, 1967, that their fees claim did not 
"ripen" until final disposition of the underlying litigation. There are 
many answers to this argument. We shall state three of them: 


(a) It is true that normally the value of a lawyer's services 
is best assessed at the end of the case on which he has worked. This 
is far from saying, however, that counsel waits until after final dis- 
position of the principal litigation before filing his fee application. In 
those cases where the court has a part in assessing counsel fees, the 
final decree normally makes provision for counsel fees or, at the very 
least, reserves that question for subsequent determination. See, e.g., 
Heddendorf v. Goldfine, 167 F. Supp. 915, 929 (D. Mass.); May 24, 
1965 order in Jennings v. Carey, No. 19069, U. S. Court of Appeals for 
District of Columbia Circuit; Hanover Shoe, Inc. v. United Shoe Mach- 
inery Corporation, 245 F. Supp. 258, 302 (M. D. Pa.). 


(b) On November 17, 1965, the Court of Appeals affirmed this 


i RR ee ae 


&/ By so stating for present purposes, we do not waive or abandon 
the res judicata, limitations, laches, and other defenses raised by us 
in our memorandum in opposition to movants' principal motion. 
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Court's judgment of December 8, 1964, which awarded Mr. Ratner 
fees in the amount of $60,559.29 for services rendered in the ; 
principal litigation. If movants' claim for fees to recover that fee 
was not ripe then, it did not ripen thereafter because nothing happen- 


ed thereafter to ripen it. 
(c) Likewise, movants' claim for fees with ‘etiecceee to the 
tindependent counsel" proceedings must have ripened no later than 
August 13, 1963, when the Court of Appeals dismissed movants' appeals 
Nos. 17,679 and 17, 874. In this connection it is noteworthy that Mr. 
Ratner filed his original fees claim on July 24, 1962, and this Court 
and the Court of Appeals both found his claim for fees for services 
rendered prior to that date, which was four years before the litigation 
was terminated, to be sufficiently ripe so that a judgment based on 
quantum meruit could be rendered as to the value of those services. 
A fortiori movants' claim for additional fees must have ripened long 
before the litigation was terminated. 


Movants, in an effort to show the "full measure" of what they 
"preserved" by their efforts, have cited various data contained in 
the Order of Dismissal of Class Action entered by this Court on July 
8, 1966. We suggest that movants have proved too much, namely, that 
if anything was not ripe for determination prior to the entry of said 
Order of Dismissal, it was Mr. Ratner's original fee claim. In any 
event, it should be noted that the compromise settlement embodied in 
the Order of Dismissal was an overall settlement which settled not 
only Moschetta v. Cross (Civil Action 686-60), but also the Cross 
pension litigation (Cross v. Bakery and Confectionary Workers Inter- 
national Union of America, Civil Action No. 1156-62), a case in which 
Mr. Ratner at no time appeared as attorney for anyone. | 


4. Finally, movants seek relief under Rule 60 (b) F.R.C.P., 
asking the Court to open up the Order of Dismissal of Class Action 
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why Rule 60 (b) relief cannot and should not be afforded to movants. 


(a) The short and complete answer to movants is that they 
do not have standing to seek relief under Rule 60 (b). That rule 
authorizes relief only to "a party or his legal representative.” United 


States v. West Willow Apartments, Inc., 245 F. Supp. 755, 757 (E.D. 
Mich.); United States v. 140.80 Acres of Land, 32 F.R.D. 11, 6 Fed. 
Rules Serv. 2d, 60b.31, Case 3 (E.D. La.). 


It. goes without saying that neither Mr. Ratner nor Mr. Bernstein 
was a party to Moschetta v. Cross, the litigation in which the Order 
of Dismissal was entered. Although Mr. Ratner, as attorney for the 
original named plaintiffs in that case, may have had the right to litigate 
the question of his fees in his own name, he did so by virtue of his stand- 
ing as an attorney, and not as a party in the case. Mr. Bernstein, as Mr. 
Ratner's attorney, was even further removed from the parties to the 
case. 


Nor is Mr. Ratner or Mr. Bernstein the legal representative of 
a Moschetta case party. "Legal representative" is used in Rule 60 (b) 
not to designate a party's lawyer or counsel, but, in its usual meaning, 
to describe one who, as a matter of law, stands in the place of another, 
such as an executor, administrator, heir, next of kin, or other type of 
successor in interest. See the noun "representative", definition 1b (3), 
in Webster's New International Dictionary, 2d ed., unabridged, p. 2114. 
There is nothing to indicate that "legal representative" as used in Rule 
60 (b) is to be given any meaning other than its usual meaning. 


(b) Rule 60 (b) contains six numbered reasons on the basis 
of which relief may be given. Movants do not indicate which reason 
would justify relief for them, even assuming their standing. As stated 
by Professor Moore (7 Federal Practice, 2d ed., 298), "Failure of the 
movant to allege * * * an adequate reason for relief warrants denial." 


(c) Examination of reasons (1) to (5) of Rule 60 (b) reveals 
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under clause (6): "any other reason justifying relief from the oper- 
ation of the judgment." But movants (again, assuming their standing) 
have failed to make any showing at all that they meet the requirements 
set by the Court of Appeals for this Circuit to entitle them to relief 
under clause (6). Our Court of Appeals has held that a motion for 
relief under Rule 60 (b) (6) must show "extraordinary circumstances" 
(Boehm v. Office of Alien Property, 344 F. 2d 194) and must offer 
matter of "the gravity contemplated by the 'any other reason justify- 
ing relief’ provision." Boomhower, Inc. v. American Automobile Ins. 
Co., 251 F.2d 385. See also Tobriner v. Chefer, 335 F.2d 281, 282 
(App. D. C.), citing with approval Federal Deposit Insurance Corp. 

v. Alker, 30 F.R.D. 527, 6 Fed. Rules Serv. 2d 60b.29, Case 2 (E.D. 
Pa.), aff'd, 316 F.2d 236 (C.A. 3), cert. den. 375 U.S. 880. _ 


(a) As the movants have no standing to make a Rule 60 (b) 


motion, we submit that the Court lacks power to grant the relief sought. 
If, however, we were to assume that the Court has such power, then 

the motion is addressed to the sound discretion of the Court. 7 Moore, 
Federal Practice, 2d ed., 223. In the exercise of its discretion, we 
submit that the Court should give full consideration to all the matters 
raised by us by way of defense in our memorandum, filed March 1, 1967, 
in opposition to movants' Supplemental Motion to Assess Counsel Fees 
on Motion for Appointment of Independent Counsel and for Award of 
Disbursements and Counsel Fees. That the movants' claims lack sub- 
stance, both in fact and in law; that they are barred by res judicata; 
and that they are barred by laches and, in part, by limitations are all 
factors worthy of the consideration of the Court in the exercise of its 
discretion in this matter. 


(e) In the exercise of its discretion the Court should take note 
of movants' lack of diligence in this matter. Hughes v. Holland, 320 F. 2d 
781, 782 (App. D.C.); Curtis Publishing Company v. Butts 251 F, 2d 702, 
717 (C.A. 5), aff'd, = US.__—«, June 4, 1967. This ties in very 


closely with the argument on laches made in our memorandum in op- 
position to movants’ principal motion. The facts, very simply, are 

that movants' principal motion for fees was filed 42 months after com- 
pletion of their work on the "independent counsel” matter; 19 months 
after their last oral argument in the Court of Appeals; 13 months 

after the Court of Appeals affirmed this Court's judgment for fees, for 
the recovery of which movants now seek to recover further fees; 5-1/2 
months after dismissal of the principal litigation. Such want of diligence 
should not be rewarded with the extraordinary relief movants seek. 


(f) It is also noteworthy that movants seek to open the Order 
of Dismissal of Class Action but have not given notice to any of the 
parties to that action except, of course, the Union. 


(g) Finally, we call to the Court's attention that the Order 
of Dismissal movants would open was not a simple order of dismissal, 
but rather a dismissal on compromise of a class action. As the order 
provided, it was published to all the members of the class, over 60,000 
Union members. Now movants seek to open that Order so they can 
assert against the Union fee claims aggregating $88,000. See Point IV 
in movants' Reply to our memorandum in opposition to their principal 
motion. This is a sizeable claim which clearly affects the rights and 
interests of all the members of the class. 


We respectfully suggest that opening such an order of dismissal 


is not something to be done lightly. Such an opening would present many 
questions, including the problem of notification of all members of the 
class. Our Court of Appeals has held that "Notice [would have to be] 
given to the [Union] membership before approval by a court of equity 

of [such an] obligation upon union funds, even if not required by Rule 

23." Cunningham v. English, 106 U.S. App. D.C. 92, 269 F. 2d 539, 541. 


The Order of Dismissal of Class Action which movants seek to 
open disposed of a seated complex morass of iia that had been 
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we submit that it would be highly undesirable to disinter it. As stated 
by the Supreme Court in Ackermann v. United States, 340 U.S. 193, 
198, affirming the denial of a Rule 60 (b) motion, "There must be an 
end to litigation someday." See also Lindheimer v. Dlinois Bell Tel- 
eph. Co., 292 U. S. 151, 175. | 


CONCLUSION 


For all the foregoing reasons, movants' Motion to Vacate Order 
Dismissing Supplemental Motion for Compensation and, Alternatively, 
for Preliminary Relief Under Rule 60 (b), F.R.C.P. should be denied. 


Respectfully submitted, 


/s/ Abraham J. Harris | 
888 - 17th Street, N. W. 
Washington, D. C. 20006 


/s/ Herman E. Cooper | 
Eugene N. Sosnoff | 
655 Madison Avenue 
New York, New York 10021 


Attorneys for Bakery and Confection- 
ery Workers International Union of 
America | 


[Certificate of Service] 


FILED: 
June 30, 1967 


ORDER 


Upon consideration of the motion to vacate order dismissing 
supplemental motion for compensation and, alternatively, for pre- 
liminary relief under Rule 60 (b) FRCP filed herein June 19, 1967, 
it is this 30th day of June, 1967, ORDERED that the said motion be 
and the same hereby is denied. 


ROBERT M. STEARNS, CLERK 
By /s/ Virginia Dyer 
Deputy Clerk 
WILLIAM B. JONES 
PRESIDING JUDGE 


Filed 7/13/67 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of July, 1967, that Mozart 
G. Ratner and Sheldon E. Bernstein hereby appeal to the United States 
Court of Appeals for the District of Columbia from the orders of this 
Court entered on the 13th day of June, 1967 ami the 30th day of June, 
1967, respectively, in favor of Bakery and Confectionery Workers, 
dismissing "Supplemental Motion to Assess Counsel Fees on Motion 
for Appointment of Independent Counsel and For Award of Disbursements 
and Counsel Fees" and denying Motion to Vacate Order Dismissing 
Supplemental Motion for Compensation and, Alternatively, for Prelim- 
inary Relief Under Rule 60 (b), F.R.C.P." 


/s/ Mozart G. Ratner 
Attorney for 

Mozart G. Ratner and 
Sheldon E. Bernstein 
818 - 18th Street N.W. 
Washington,D.C. 20006 


Please serve: 


Abraham J. Harris, Esq. 
888 - 19th Street, N.W. 
Washington, D. C. 20006 


and those whose names and addresses are listed on the opposite side 


[Page 2 ] 


of this Notice: 


H. Clifford Allder, Esq. 
401 3rd St., N. W. 
Washington, D. C. 


William P,. Schumacher 
International V. P. 

Bakery and Confectionery 
Workers’ Union of America 
1000 16th St., N. W. 
Washington, D. C. 


James Landriscina 
1000 16th St., N, W. 
Washington, D. C. 


Murdaugh S. Madden 
910 17th St., N. W. 
Washington, D. C. 


John V. Long 
Woodward Building 
Washington, D. C. 


Sher, Oppenheimer & Harris 
888 18th St., N. W. 
Washington, D. C. 


Edmund D, Campbell & 
Benjamin Dulaney 
Southern Building 
Washington, D.C. 


Donald M. Murtha, 
Herbert S. Thatcher & 
James S, Carroll 
1009 Tower Building 
Washington, D. C. 


BRIEF FOR APPELLANTS 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,258 


MOZART G. RATNER, 
and 
SHELDON E, BERNSTEIN, 
Appellants, 


Vv. 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA, 


Appellee. 


Appeal From Orders of the United States 
District Court for the District of Columbia 


SHELDON E. BERNSTEIN 
United St-t +> Sort of Appeals PETER A. GREENBURG 


oe on 818 - 18th Street, N. W. 
FILED str 29 1967 Washington, D.C. 20006 
MOZART G, RATNER 


SD Loud 818 - 18th Street, N. 
fo. ty eet, N. W. 
Met ba C Washington, D.C. 20006 


Attorneys for Appellants 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction to entertain 
appellants' supplemental motion for counsel fees in an action under 
29 U.S.C. 501, after the merits had been disposed of by a compromise 
settlement of which appellants had no notice and in which appellants' 
independent fee interest was not considered. | 


2. Whether, in view of the lack of notice to appellants: of the 


proposed dismissal, the District Court erred in denying appellants' 
timely Rule 60(b), F. R. C. P., motion to reopen the action to per- 
mit the filing of appellants' supplemental motion. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,258 


MOZART G, RATNER, 
and 
SHELDON E. BERNSTEIN, 
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Tr v. 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA, 


Appellee. 


Appeal From Orders of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to review the orders appealed from 
under 28 U.S.C. 1291. The jurisdiction of the court below is grounded 


in 29 U.S.C., Section 501(b); Rule 60(b), F.R.C.P. and the inherent 
equity powers of the federal district courts. 


STATEMENT OF THE CASE 


The instant appeal is from orders (J.A. 84, 98)? dismissing 
for want of jurisdiction appellants' ancillary motion for supplemental 
counsel fees for the post-1962 services and expenses in Moschetta v. 
Cross, Civil Action No. 686-60. The District Court (Jones, J.) held 
that because the motion was filed after the Moschetta litigation had 
been disposed of finally on the merits, the court lacked jurisdiction 
to consider appellants' motion, even though the compromise settle- 
ment and consent order effectuating dismissal had been entered with- 
out notice to appellants and by a Judge (Curran, J.) who had no prior 
contact with the litigation and was not apprised of appellants’ accrued 
independent interest therein. Moreover, although the failure to notify 
appellants of the proposed dismissal was deliberate, the District 
Court, without any explanation, denied appellants’ Rule 60(b) motion 
to reopen the Moschetta case for the purpose of considering appellants’ 
ancillary motion (J.A. 98). 


The facts may be summarized briefly: 


Moschetta was a class action for accounting and other relief 
brought pursuant to 29 U.S.C., § 501(b), which explicitly provides 
for counsel fees and expenses. Upon taking office in consequence of 
Ratner's success, his Moschetta clients, the new Union administration, 
assumed control of the only remaining phase of the litigation — the 
accounting —displaced Ratner as cc vasel for the plaintiff interest with its 
former adversary and disclaimed responsibility for Ratner's accrued 


fees and expenses, relegating him to suit. Bakery and Confectionery 


_ Reference is to the Joint Appendix in this appeal. References to the Joint 
Appendix in No. 17,655 are designated "J.A. I"; references to the Joint Ap- 
pendix in No. 19,135 are designated "J.A. II." 
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Workers International Union v. Ratner, 118 U.S. App. D.C. 269, 335 F.2d 
691. 


Ratner retained appellant Bernstein as his counsel for this pur- 
pose and, on July 24, 1962, filed a motion in the Moschetta case for 
leave to withdraw, for court appointment of independent counsel to pur- 
sue the accounting action on behalf of the plaintiff class and for recovery 
of fees and expenses accrued through January 25, 1962. In their sup- 
porting memorandum appellants claimed that if successful they would be 
entitled to compensation for their efforts and expenses in connection 
with the motion (J.A. I, 62, 63). | 


Defendant vigorously asserted the ethicality of the proposed sub- 


situte representation both on brief and in orai argument. In the end, 
sensing defeat, defendant's counsel announced that defendant had been 
‘advised to appoint independent counsei to prosecute the accounting claim 
(J.A. 31-32), - . 

Judge Tamm, the special Judge assigned to the litigation, there- 
upon granted Ratner leave to withdraw; denied the motion for court 
appointment of independent counsel, but on condition that defendant union. 
itself appoint counsel who would be truly independent, and awarded 
Ratner fees and expenses as prayed (J.A. I, 108). The effectuating 
erder explicitly provided that it "shall have no bearing upon any claim 
for fees on account of services incident to the motion herein heard by 
the Court on September 28, 1962, or any proceedings resulting there- 
from, no such claim presently being pending before the Court." (J.A. 

I, 111). 


From this order the Union appealed. This Court upheld the 
Union's liability and reversed solely to consider the question of quantum. 
Bakery and Confectionery Workers v. Ratner, supra, On remand, 

Judge Tamm made a new award. This time his order, drafted by 


defendant, did not explicitly reserve defendant's asserted liability for 
services and expenses after January 25, 1962 (J.A. II, 52-55). Cross 
appeals followed. Appellants Ratner and Bernstein argued, inter 
alia, that the order should be modified to reserve the issue of de- 
fendant's liability for appellants’ success in thwarting the proposed 
unethical representation and in the fee litigation. Defendant argued 
that the order should be construed to foreclose that liability and, as 
so construed, affirmed. Brief for Appellant in No. 19,135, p. 9; Brief 
for Appellee in 19,135, pp. 16-18; Reply Brief for Appellant in No. 
19,135, pp. 3-5. 


In its opinion of November 17, 1965, this Court rejected de- 
fendant's contention, construing the order as applicable only to fees 
and expenses accrued prior to January 25, 1962. Rainer v. Bakery 


and Confectionery Workers International Union of America, 122 U.S. 


App. D.C. 372, n. 1, 374, 375, 354 F.2d 504, n. 1, 506, 507. The judg- 
ment, as affirmed, was satisfied January 4, 1966, after four years of 
litigation (J.A. 65). 


On June 29, 1966, Murdaugh S. Madden, Esq., "independent coun- 
sel appointed by the defendant Union," filed a motion in the District 
Court pursuant to Rule 23 (c), F. R. C. P., for approval of an "Order 
of Dismissal of Class Action" (J.A. 3, 4-7). The papers recited that 
the proposed order was a product of compromise of the accounting 
claims against Cross and that it is "consented to by the remaining 
attorneys of record in the cause." Although appellants’ acerued 
interest in recoupement from the Union on the July 24, 1962, motion 
was known to all parties, no mention was made of that interest, and, 
as appears from the certificate of service (J. A. 3-4), appellants were 
not given notice of the proposed dismissal. The compromise settle- 
ment provided for continuing payment to Cross (J. A. 7) (rather than 
forfeiture for criminal breach of fiduciary duty as prayed in the 


complaint, see Wolf v. Weinstein, 372 U.S. 633, 641), of a pension, re- 
duced in amount from $1106.99 per month to $500 per month (J.A. 6).2 
The reduction effectuates a "recovery," computed oie of 
$266,500. ° 


On July 8, 1966, Judge Curran approved the proposed settlement, 
subject to notice "to all members of the class" (J.A. 6). On October 17, 
1966, a praecipe was filed noting that "the above entitled cause is Com- 
promised, Satisfied and Settled" (J.A. 8). 


On December 29, 1966, appellants filed their ancillary motion for 


supplemental fees and expenses, supported by memorandum (J.A. 9, 
30-49). Appellee opposed on various grounds, among them lack of 
jurisdiction (J.A. 51), and laches (J.A. 70-72). Appellee asserted that 
fee claims based on the July 24, 1962 motion had fully ripened before 
July 8, 1966, and that appellants’ failure to file them before that date 
"gave the Union a sense of security which the instant motion disturbs" 
(J.A. 72). Appellants answered thatunder the teaching of Sprague v. 
Ticonic National Bank, 307 U.S. 161, the supplemental claim did not 
finally ripen until disposition of the accounting proceeding had given per- 
spective to the value of movants' exposure of succeeding counsel's dis- 
qualifying conflict of interest, and that, in any event, appellants’ inde- 
pendent interest in the litigation could not be adversely affected by an 
order of which they had no notice, legal or actual (J.A. 76- 78). 


2 The illegal counsel fee claims and the forfeiture theory were not mentioned 
in the summary cf opposing contentions (J.A. 5-6, 88, m4), 


3 The file in United States v. Cross, Crim. No. 913-62, shows that Cross 
was 50 years old in 1962. As of July 8, 1966, the Union was holding accrued 
pension funds of Cross in the sum of $50,000. The settlement agreement pro- 
vided for Cross to receive $7,500 of these accrued funds. At the old monthly 
rate, Cross would have received in the future an additional $350,000, On the 
pari tenay of computation, at the reduced monthly rate, Cross will receive 

500 


The court below dismissed the ancillary motion for want of 
jurisdiction and, without opinion, denied (J.A. 98) appellants’ timely 


Rule 60(b) motion to reopen the Moschetta case for the sole purpose of 


considering the ancillary motion therein (J.A. 85-89). 


STATUTES INVOLVED 


Section 501(b) of the Labor Management Reporting and Disclosure 
Act, 1959, 73 Stat. 535 (1959), 29 U.S.C. § 501(b) provides: 


"Fiduciary Responsibility of Officers 
of Labor Organizations 


(b) When any officer, agent, shop steward, or re- 
presentative of any labor organization is alleged 
to have violated the duties declared in subsection 
(a) of this section and the labor organization or its 
governing board or officers refuse or fail to sue 
or recover damages or secure an accounting or 
other appropriate relief within a reasonable time 
after being requested to do so by any member of 
the labor organization, such member may sue such 
officer, agent, shop steward, or representative in 
any district court of the United States or in any 
State court of competent jurisdiction to recover 
damages or secure an accounting or other ap- 
propriate relief for the benefit of the labor 
organization. No such proceeding shall be brought 
except upon leave of the court obtained upon veri- 
fied application and for good cause shown, which 
application’ may be made ex parte. The trial judge 
may allot a reasonable part of the recovery in any 
action under this subsection to pay the fees of 
counsel prosecuting the suit at the instance of the 
member of the labor organization and to compen- 
sate such member for any expenses necessarily 
paid or incurred by him in connection with the 
litigation." 


Rule 60 (b), Federal Rules of Civil Procedure, provides: 


"Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, etc. On 
motion and upon such terms as are just, the court | 
may relieve a party or his legal representative 
from a final judgment, order, or proceeding for 
the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect; (2) newly dis- 
covered evidence which by due diligence could 
not have been discovered in time to move for a 
new trial under Rule 59(b); (3) fraud (whether 
heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or dis- 
charged, or a prior judgment upon which it is 
based has been reversed or otherwise vacated, 
or it is no longer equitable that the judgment 
should have prospective application; or (6) any 
other reason justifying relief from the operation 
of the judgment. The motion shall be made with- 
in a reasonable time, and for reasons (1), (2), 
and (3) not more than one year after the judgment, | 
order, or proceeding was entered or taken, A 
motion under this subdivision (b) does not affect | 
the finality of a judgment or suspend its operation. | 
This rule does not limit the power of a court to 
entertain an independent action to relieve a party | 
from a judgment, order, or proceeding, or to grant: 
relief to a defendant not actually personally notified 
as provided in Title 28, U.S.C., § 1655, or to set a- 
side a judgment for fraud upon the court. Writs of. 
coram nobis, coram vobis, auditaquerela, and 
bills of review and bills in the nature of a bill of 
review, are abolished, and the procedure for ob- 
taining any relief from a judgment shall be by 
motion as prescribed in these rules or by an in- 
dependent action." 


STATEMENT OF POINTS 


1. The lower court erred in dismissing appellants’ supple- 


mental motion for counsel fees for want of jurisdiction. 
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2. The lower court erred in denying appellants’ motion to vacate 
the order of dismissal of this action or, in the alternative, grant prelimi- 
nary relief under Rule 60(b) of the Federal Rules of Civil Procedure. 


SUMMARY OF ARGUMENT 


Read literally, and in the light of its policy, Section 501(b) must 
be construed to encompass compensation of displaced counsel for de- 
feating unethical substitute representation and for recovering fees and 
expenses earned by success. 


Claims for such compensation do not ripen until final disposition 
of the underlying litigation and are properly presented by ancillary 
motion after litigation of the merits has concluded. Sprague v. Ticonic 
National Bank, 307 U.S. 161. The form of disposition, whether dis- 


missal or otherwise, does not divest the court of jurisdiction. Jennings 


v. Carey, No. 19,069, Order dated May 24, 1965; United Sates v. 
Swift & Co.,286 U.S. 106, 114. 


In any event, the dismissal order herein could not divest the 
court of jurisdiction over appellants’ claim, for the order was entered 
by consent without notice to movants and without representation or con- 
sideration of movants' accrued independent interest. If formal reopen- 
ing of the Moschetta case was necessary to enable the court to entertain 
appellants’ motion, timely Rule 60(b) motion to reopen for that purpose 
should have been granted. 


ARGUMENT 
I, 


SECTION 501(b) ENCOMPASSES APPELLANTS' 
SUPPLEMENTAL FEE CLAIM 


Read even literally, the last sentence of Section 501 (b) compre- 
hends "the fees of counsel’ for such matter as appellants’ motion of 
July 24, 1962, which stem from "prosecuting the suit." Appellee's 
theory (J.A. 69-70),that fee authorization is limited to motions and 
proceedings taken "at the instance of the member" overlooks that the 
interest of counsel is quite independent of the member's interest (€.g.5 
Preston v. United States, 284 F.2d 514, 515, n. 4 (9 Cir.,) ). and neces- 
sarily independently vindicable. The function of the phrase mat the 
instance of the member of the labor organization" is to identify com- 


pensable counsel, not to define or restrict the work for which compen- 


sation may be awarded. 


Similarly, authorization to compensate the member "for any ex- 
pense necessarily paid or incurred by him in connection with the liti- 
gation" is indicative of a broad purpose to allow compensation for 
everything which may be necessary to effectuate Congress' policy of 
encouraging successful breach of fiduciary duty litigation. Expenses 
entailed in protecting the plaintiff class against substituted unethical 
representation and in recovering counsel fees and expenses already 
earned (J.A. 30-41, 79-80), must be considered to have been ineces- 
sarily * * * incurred" by the member in consequence of retaining 
counsel to prosecute the suit on behalf of the membership interest. 


From the standpoint of policy, such fees and expenses must be 
considered within the scope of the Section 501(b) authorization if 
the object of the counsel fee provision is not to be thwarted, Suc- 
cessful counsel must be protected (Rainer v. Bakery & Confectionery 
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Workers International Union, 118 US. App. D.C. 269, 274, 335 F.2d 
691, 696), against the consequences of post-victory displacement, 
lest the risks and costs of resulting litigation stifle the incentive 


to institute and prosecute meritorious Section 501 actions at the in- 
stance of union members. (J.A. 38-41, 80). The prospect of "pro- 
tracted litigation” to recover accrued fees and expenses itself has a 
"chilling effect" (Dombrowski v. Pfister, 380 U.S. 479, 487), upon 
Section 501 litigation. Compensation is the minimum antidote. 
Denial of compensation would actually nultify the fee award. 
Sprague v. Ticonic Bank, 110 F.2d 174, 177 (1 Cir.). 


The necessity of removing obstacles which in "stark reality” 
deter litigation of members’ institutional rights, deemed decisive 
by the Third Circuit in Gartner v. Saloner, F.2d ,66 
LRRM 2093, decided September 1, 1967, is @ fortiorz, controlling in 
construing Section 501(b). Just as the Section cannot be read re- 
strictively to exclude non-monetary "recovery," so it cannot be read 
to exclude work and expenses imposed upon successful counsel by 
ingrate clients in control of the defendant (J.A4. 40-41, 80). 


I. 


DISPOSITION OF THE MOSCHETTA CASE ON THE 

MERITS DID NOT DIVEST THE DISTRICT COURT 

OF ITS SECTION 501(b) JURISDICTION TO PROTECT 
DISPLACED COUNSEL 


Termination of the accounting phase of the Moschetta litigation 
by a compromise settlement could not divest the District Court of 
jurisdiction to consider appellants’ equitable claim for two reasons. 


First, disposition of the merits actually ripened the claim. 
Final disposition triggers rather than bars "an independent proceed- 
ing supplemental to the original proceeding" for fees "as between 
solicitor and client,” for such fees "are contingent upon the exigencies 
of equitable litigation, the final disposition of which, including appeal, 
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places such a claim in much better perspective than it would have at an 
earlier stage." Sprague v. Ticonic National Bank, 307 US. 161, 166-170. 
The Court noted that in Trustees v. Greenough, 105 U.S. 527, the petition 
for allowance of costs as between solicitor and client, filed "{dJuring the 
secant was granted "without any suggestion that the application for 
them! was not timely." 307 U.S. at 169, n. 8. Sprague, indeed, | ‘held that 
even expiration of the term of court at which the final judgment was entered, 
then deemed "jurisdictional", was not a bar. 307 U.S. at 169- -170. 


The result is not different when the final order provides for ''dis- 


missal."" In Jennings v. Carey, No. 19,069, order dated May 24, 1965, 

this Court remanded for consideration a claim for counsel fees filed after 
mootness had defeated this Court's jurisdiction to review the lower court's 
order which had dismissed the complaint for want of Section 501 juris- 
diction. This Court thereby overruled, sub silentio, the contention that 
the District Court lacked jurisdiction to entertain the fee claim because 
there was no pending case to which the fee claim couldbe deemed ancillary 
(J.A. 88, 86-88), Cf. Bryan v. Smith, 174 F. 2d 212, 214 (7 Cir.). A fortiori, 
dismissal pursuant to a compromise settlement on the merits cannot 
defeat jurisdiction to award counsel fees "under traditional equitable prin- 
ciples which were simply called into play pursuant to the authorization for 
action under Section 501." Bakery & Confectionery Workers Interna— 
tional U. v. Ratner, 118 U.S. App. D.C. 269, 274, 335 F. 2d 691, 696. 


Appellee would distinguish Sprague and Jennings on the theory that 
there "the fee proceedings were begun while the litigation was still live” 
(J.A. 91). But the very point of those holdings is that the terminating 
judgments, although final, do not divest the court of jurisdiction over 
equitable fee claims filed thereafter, because such claims are not with- 
in the compass of the mandate and equitable jurisdiction to award fees 
‘tas between solicitor and client" survives disposition of the action on 
the merits. United States v. Swift & Co., 286 U.S. 106, 114; System 
Federation v. Wright, 364 U.S. 642, 647, 654. : 
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Second, if dismissal pursuant to a compromise settlement of the 
merits could affect the Court's jurisidction to consider appellants' sup- 
plemental fee claim as an ancillary matter, such consequence could not 
follow the "dismissal" in this case, for elementary due process forbids 
judicial action adverse to a known interest without notice to that interest. 
Here, indisputably, appellants’ interest was known to the parties. Indeed, 
appellee had previously unsuccessfully attempted by litigation to forclose 
that interest. To attribute foreclosure to a dismissal without notice to 
appellants, in which appellants’ interest was neither represented nor con- 
sidered, would enable appellee to accomplish surreptitiously what it had 
failed to accomplish openly. 


Appellee says (J.A. 92), that "in those cases where the court has a 
part in assessing counsel fees, the final decree normally makes provi- 
sion for counsel fees or, at the very least, reserves that question for sub- 
sequent determination.” But power to modify a decree to provide for fees 


does not depend upon such reservation. Swift and Wright cases, p. 11, 


supra, Moreover, appellee cannot be permitted to profit by omitting such 
provision from the decree it submitted without notice to appellants, de- 
priving appellants of opportunity to urge that such provision be included, 


mm. 
THE RULE 60(b) MOTION WAS IMPROPERLY DENIED 


Assuming, arguendo, that jurisdiction to consider appellants' sup- 
plemental motion required formal reopening of the Moschetta case, 
denial of appellants motion was plain error. If due process cannot be 
defeated by judicial action taken without notice to a known adverse in- 
terest, such action cannot stand as a bar to corrective proceeding. If 
necessary, the action must be rescinded so that due process may be 
accorded the outstanding interest. The inherent power of the equity 
court, let alone Rule 60(b), require no less; Evrick Rios Bridoux v. 
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Eastern Air Lines, 93 U.S. App. D.C. 369, 372, 214 F.2d 207, 210; 
Kelly v. Greer, 334 F.2d 434 (3 Cir.)- . 

Appellee argued below that the Rule 60(b) motion was properly 
denied because appellants were guilty of laches in failing to file their 
supplemental claim before the dismissal order was entered (J .A. 70, 
95-96). This, of course, disregards the fact that Sprague contemplates 
the filing of equitable counsel fee claims after the merits have been 
disposed of. Moreover, assuming, avguendo, that appellants could 
properly have filed earlier, they were under no legal obligation to do 
so. That appellants should be penalized by forfeiture for asserted 
lack of "diligence" is, we submit, unconscionable. | 


The only prejudice appellee claims could have been avoided 


by giving appellants notice of the proposed dismissal. Appellee says 


(J.A. 72): 


"One of the factors considered by the Union 
in determining the basis upon which it was will- 
ing to settle the principal litigation as well as the | 
Cross pension case was the expenses involved in 
the conduct of the litigation. A substantial part 
of that expense had been the payment to Mr. Ratner 
of the fee theretofore awarded by this Court. Had | 
movants been diligent and filed the instant motion 
timely, prior to settlement of the principal litigation 
and the Cross pension case, the Union would have | 
been on notice that further fee claims were being | 
made and, in working out the terms of those settle- 
ments, the Union could have taken steps to protect’ 
itself from bearing the burden of such additional | 
threatened expenses. Movants' failure to proceed 
with diligence has deprived the Union of that pro- © 
tection and thus seriously prejudiced the Union ***." 


But, of course, appellee was already on notice “that further fee 


claims" had accrued. Appellee could have had the liability issue de- 
termined simply by giving appellants notice of the proposed settlement. 


4 Appellants’ standing to invoke Rule 60(b) is a necessary corollary of their 
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What it could not do was place appellants in default, immunizing it- 
self against anticipated liability to them, by unilateral action without 
notice to appellants. 


The final contention (J.A. 95-97) that reopening the Moschetta 
case should be avoided because it would upset the settlement and re- 
quire notice to the class, is spurious. Since the fee claim is entirely 
independent of the issues considered by the court in the settlement 
agreement, reopening confined to the fee claim could not affect the 


settlement. Since the officers adequately represent the membership 


vis-a-vis the fee claim, notice to the class is not required. Bakery 


& Confectionery Workers International U.. v. Ratner, 118 U.S. 
App. D.C. 269, 277-278, 335 F. 2d 691, 697, 698 (Fahy, J, and 
Edgerton, J, concurring). 


CONCLUSION 


For the foregoing reasons, the judgment below should be reversed 
with directions to consider appellants’ motion on the merits. 
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Statement of Questions Presented 


In the opinion of appellee the questions are: 


1. Whether the District Court properly dismissed 
appellants’ motion for additional attorneys’ fees for lack 
of jurisdiction because the case in which the motion was 
brought, Moschetta v. Cross, Civil Action No. 686-60, had 
previously been dismissed by order of the District Court, 
the order had been carried into effect, and the case was 
no longer before the district court for any purpose. 


2. Whether the District Court properly refused under 
Rule 60(b) F-R.C.P. to reopen the dismissal of Moschetta 
v. Cross to permit appellants’ motion for additional fees. 
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BRIEF FOR APPELLEE 


Statement of the Case 


For his services in Moschetta v. Cross, appellant 
Ratner and his associates have been paid $129,073.13 (J.A. 
81). Of this amount, $60,559.29 was paid following this 
Court’s affirmance over Mr. Ratner’s objections of the 
order of Hon. Edward A. Tamm. Ratner v. Bakery and 
Confectionery Workers’ International Union of America, 
122 U.S. App. D.C. 372, 354 F. 2d 504, aff’g, 241 F. Supp. 
347 (D.C. D.C. 1964). ‘ 

On July 8, 1966, almost eight months after this Court 
approved the total fee award of $129,073.13, the Moschetta 
v. Cross litigation was compromised and settled and an 
order of dismissal entered by the District Court terminat- 
ing the case for all purposes (J.A. 46). 

More than five months after the entry of that order, 
appellants made a ‘‘sypplemental motion’’ for additional 
counsel fees of ‘“‘approximately’’ or ‘‘in the order of” 
$88,000 (J.A. 82). 


Two items of service were specified by appellants as 
the basis for the additional fee claims. First, appellants 
claimed that they are entitled to a fee for the work they 
did on their own behalf collecting the $129,073.13 from the 
union. Their collection fee they say should be 14 of 
$129,073.13 (J.A. 81-82). 

Second, appellants claimed that they are entitled to a 
fee of $45,000 for their repeatedly unsuccessful efforts to 
persuade this Court and the district court that only court- 
appointed counsel should be permitted to conduct the 
Moschetta litigation for the plaintiff class (J.A. 82). 
Appellants say that they are entitled to a fee for this 
work despite the unanswered and unanswerable record 
that they were rebuffed each step of the way in their at- 
tempts to secure court-appointed counsel, which they 
doubtless expected would be them (J.A. 53-60). 

Without reaching the merits of appellants’ fee claims, 
the court below held that it was without jurisdiction to 
rule on the motion because the Moschetta v. Cross litiga- 
tion had been dismissed, and there was no case before it 
in which a motion could be entertained (J.A. 84). 

Appellants then made a second motion, dated June 19, 
1967, in which they coupled an application for reconside- 
ration of their first motion with a request that the Court 
relieve them from the dismissal order in Moschetta by 
reopening the case under Rule 60(b) F.R.C.P. for the 
purpose of permitting them to make their application for 
additional fees (J.A. 85-89). The second motion was 
also denied by the court below (J.A. 98). 

The issues on this appeal, therefore, are the narrow 
questions of whether the court below properly held that 
it was without jurisdiction to entertain on motion appel- 
lants’ supplemental application for additional fees because 
of the prior dismissal of the Moschetta litigation, and 
whether that court also could properly decline to reopen 
the Moschetta case under Rule 60(b) to permit the ad- 
ditional application. 
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It should be emphasized, as the court below did for 
appellants on oral argument, that the denial of their 
motion did not foreclose a hearing on their fee claims. 
Judge Jones pointed out to them that if they truly believed 
the union was indebted to them, they could bring an action 
on that debt. They could not, however, seek recovery 
by motion in a case already dismissed. (Tr. Oral Argu- 
ment on ‘‘Supplemental Motion to Assess Counsel Fees 

.’? June 12, 1967, p. 23, et seq.). 

An action on the claimed debt would permit a full 
airing of the substantive merits of appellants’ additional 
fee claims and the many defenses raised by appellee, in- 
eluding the defenses that the claims are barred by the 
prior fee judgment (J.A. 51), limitations (J.A. 61), 
laches (J.A. 71), as well as other considerations (J.A. 
49-76). 

Appellants’ anxiety to obtain a summary disposition of 
their additional fee claims on unsworn motion papers is 
apparent in their choice of pursuing this appeal rather than 
commencing suit for the fees as they were invited to do by 
Judge Jones. One reason for this may be that appellants 
are fearful that an original suit is barred by the district 
court’s judgment of December 8, 1964, subsequently affirmed 
by this Court, and thereafter paid by the Union, which 
provides that payment: 


‘will discharge (a) the plaintiffs herein; (b) the 
Bakery and Confectionery Workers International 
Union of America; (c) the entire membership of the 
Bakery and Confectionery Workers International 
Union of America; and (d) the plaintiffs in Alvino, 
et al. v. Bakery and Confectionery Workers Inter- 
national Union of America, et al.; C.A. No. 2400-60, 
of and from any and all obligations for payments of 
fees or disbursements earned or incurred or claimed 
to be earned or incurred by Mozart G. Ratner, Dick- 
stein & Shapiro, and by any and all attorneys asso- 
ciated with them or any of them in this case or in the 
said case of Alvino v. Bakery and Confectionery 
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Workers International Union of America’’. (italics 
added) 


Prior to the entry of that judgment, appellant Ratner 
had requested the district court to include a provision ex- 
pressly reserving his right to apply for a fee for collecting 
his fee and for the independent counsel matter. The pro- 
priety of the refusal of the district court to do so was one 
of the questions raised by Mr. Ratner in his appeal to this 
Court in Ratner v. Bakery and Confectionery Workers 
International Union of America, Case No. 19135. This 
Court, however, declined to disturb the judgment and 
affirmed it as entered. Ratner v. Bakery and Confectionery 
Workers International Union of America, 118 App. D.C. 
269, 354 F. 2d 504, 507. Having presented the issue to the 
district court, and to this Court on appeal, and having failed 
to obtain a modification of the discharge provision of the 
judgment, appellants clearly are bound by it. 

Appellants repeatedly complain in their brief that the 
Moschetta v. Cross litigation was terminated without notice 
to them. Appellants appear to view the Moschetta litiga- 
tion as some sort of liquidation proceedings involving the 
union in which they as creditors were entitled to some last 
minute opportunity to file proofs of debt. Appellants vari- 
ously refer to themselves in their brief as having an 
‘sinterest,’’ ‘‘adverse interest,’’ ‘‘independent fee inter- 
est,’’ and ‘‘accrued interest in recoupment.’’ 

Appellants were not parties to the Moschetta litigation 
nor were they members of the class on whose behalf that 
suit was brought. No obligation, statutory or otherwise, 
required that they receive advance notice of the termination 
of that litigation. Having paid appellants and associate 
counsel over $129,000 in fees, the union, particularly in 
light of the discharge provisions of the judgment, was cer- 
tainly entitled to assume that it had settled its accounts 
with appellants. This assumption was reinforced by the 
fact that in the nineteen months which elapsed between 
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their oral argument on May 4, 1965 before this Court in 
the second Moschetta fee appeal (Case No. 19,135), and 
the bringing of their supplemental motion for additional 
fees on December 29, 1966, appellants took no action at all 
to assert the additional fee claims. Moreover, this Court 
decided the appeal in No. 19,135 on November 17, 1965 some 
thirteen months before appellants served their supple- 
mental motion. As we show later on in this brief (infra, 
p. 9) appellants have tried but cannot explain away the 
gross laches of which they are guilty in connection with 
their additional fee application. 


STATEMENT OF POINTS 
I 


The District Court properly dismissed appellants’ motion 
for additional counsel fees on the ground that it lacked 


jurisdiction because of the prior dismissal of Moschetta v. 
Cross. 


II 


The Court below properly denied appellants’ Rule 60 (b) 
motion to reopen the order of dismissal terminating the 
Moschetta litigation. 


III 
On the merits. 
Summary of Argument 
When on July 8, 1966, the District Court filed the order 
of dismissal in the Moschetta litigation, it lost jurisdiction 


over any supplemental motion for fees or any other subject 
matter unconnected with the settlement order itself. It was 


as if the case had never been brought. The authorities are 
uniform on this point, and appellants have cited no case to 
the contrary. Moreover, no requirement exists in statute 
or law that appellants had to receive notice of the dismissal 
order before their fee application was foreclosed. They 
chose of their own volition to sleep on whatever rights 
they had, and they thereby lost the opportunity to make 
a summary fee application by motion. 

Appellants’ motion under Rule 60(b) F.R.C.P. to reopen 
the dismissal order was properly denied. Appellants were 
not parties in the Moschetta litigation, and they therefore 
had no standing to request a reopening of that case. Even 
if they had such standing, the denial of the motion to reopen 
was within the bounds of permissible discretion particularly 
since substantial defenses have been raised to their claims, 
including the lack of substantive merits, res judicata, laches 
and limitations. Appellants’ lack of diligence in pursuing 
their claims is singularly apparent, and the union has 
irretrievably changed its position. 


ARGUMENT 
1 


The District Court properly dismissed appellants’ 
motion for additional counsel fees on the ground that 
it lacked jurisdiction because of the prior dismissal of 
Moschetta v. Cross. 


When a case has been dismissed, ‘‘the rule is that dis- 
missal leaves the situation as if the suit had never been 
filed . . . never existed ... never been brought... .’’ So 
spoke Judge Minton of the United States Court of Appeals 
for the Seventh Cireuit in Bryan v. Smith (C.A. 7, 1949), 
174 F. 2d 212, 215. Quoting 7 Am. Jur., Dismissal and Dis- 
continuance, § 63, Judge Minton observed that: 


‘¢ ‘Tt is a well-settled rule that after a plaintiff 
has suffered a non-suit or dismissed his cause of 
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action, no counterclaim existing, the court is without 
further jurisdiction and has no right to render any 
judgment either for or against the plaintiff. The 
parties are out of court for every purpose other than 
Ls carry the order of dismissal or non-suit into 
effect....’”’ 


Judge Minton then went on to say that ‘‘no steps can 
be taken upon the suit after dismissal’’, ‘‘any steps taken 
thereafter’’ or any ‘‘ancillary proceeding’’ is a ‘‘nullity”’. 

To like effect is Morrow v. Spiess (C.A. 10, 1965), 349 
F. 2d 931, 933, where the point was uncontested that 
dismissal of an action ‘‘deprived the court of jurisdiction 
to entertain any supplementary or dependent proceeding 
in the cause.’’ 

In Preston v. United States (C.A. 9, 1960), 284 F. 2d 
514, 515, cited by appellants in their brief, the court ob- 
served that ‘‘an attorney may himself appeal from a deci- 
sion awarding or denying him fees as long as the original 
action to which the question is ancillary, properly evokes 
the jurisdiction of the federal court’’, (italics added) 

No case cited by appellants nor none that we know of, 
holds that a fee claim can be filed after a suit has been 
finally and completely terminated. The authorities are 
uniformly to the effect that upon dismissal, jurisdiction 
terminates. Appellants’ skill in excising quotations from 
reported opinions is apparent, but no case cited by them 
holds in words or substance that a fee application can be 
entertained after dismissal. To the contrary, in each of 
the cases they rely on, the fee claim was submitted to the 
court before termination. In Sprague v. Ticonic National 
Bank, 307 U.S. 161 (1939), repeatedly cited by appellants, 
the Supreme Court pointedly observed that before ‘‘dis- 
position’’ of the underlying litigation ‘‘the present pro- 
ceedings [for a fee] were begun’’, 307 U.S. at 163. This 
being so, the Court then went on to hold that on remand 
the District Court was ‘‘free as to... issues’? not within 
the compass of the mandate’’ and therefore could enter- 
tain the fee petition. 


Similarly, careful reading of the decision in Trustees 
v. Greenough, 105 U.S. 527 (1882), shows that the fee 
application in the district court was made at the time 
the case was still open and the court was administering 
“‘the funds’’ created by the litigation for ‘‘the benefit of 
the bondholders’’, and the arrangement was expected to 
“‘eontinue in the court for a long time to come .. .’’ 105 
U.S. at 531. 

In Jennings v. Carey, No. 19,069, U.S. App. D.C., May 
24, 1965, cited by appellants, the fee application proceed- 
ings were unquestionably begun while the litigation was 
still in progress. In dismissing the appeal in that case 
as ‘‘moot’’, this Court expressly excepted the fee claim 
from the dismissal order by providing that ‘‘appellant’s 
counsel’s motion to remand for assessment and award of 
attorney’s fees is granted to the extent that the case be, 
and it is hereby, remanded to the District Court to con- 
sider the claim for a fee’’ (J.A. 83). 

Notwithstanding the uniform authority that upon dis- 
missal a court’s jurisdiction over a suit terminates, appel- 
lants contend that the rule should not be held applicable 
to them. They say that this should be so because they 
did not receive notice of the dismissal. 

Neither the District Court’s order of dismissal (J.A. 
47), nor any legal or statutory requirement called for 
notice to appellants. Settlement of the Moschetta case did 
not entail liquidation of the union jeopardizing the rights 
of alleged creditors, if indeed appellants were creditors, 
which is disputed. Dismissals of class actions such as 
Moschetta are governed by Rule 23(c) F.R.C.P. The rule 
requires ‘‘notice of the proposed dismissal or compromise 
shall be given to all members of the class in such manner 
as the court directs’’. 

Appellants are not members of the class on whose behalf 
the suit was brought. In compliance with Rule 23(¢c) the 
District Court, in dismissing the action, required that 
‘‘notice of this proposed dismissal and the terms thereof 
shall be given to all members of the class by publication 
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in the monthly union publication, the B & C Journal, and 
circulated to all members at the earliest practicable time’’ 
(J.A. 6). Notice was published as required by the court 
and should have come to the attention of the named plain- 
tiffs in the class action who had originally retained appel- 
lant Ratner. 

Appellants’ effort to explain away their delay in filing 
their additional fee claim is unpersuasive. The key word 
in their explanation is ‘‘ripened’’. At least three times 
in their brief, appellants say that they could not be re- 
quired to make their application for additional fees prior 
to the termination of Moschetta because their claim had not 
“ripened”? until ‘‘final disposition of the underlying litiga- 
tion’’. 

While it is normally true that the value of a lawyer’s 
services is best assessed at the end of the case on which he 
worked, this is far from saying that a lawyer waits until 
after final disposition of the principal litigation before filing 
his fee application. In those cases where the court has a 
part in assessing counsel fees, the final decree normally 
makes provision for such fees, or, at the very least, reserves 
that question for subsequent determination. See, eg., 
Heddendorf v. Goldfine (D. Mass. 1958), 167 F. Supp. 915, 
929; May 24, 1965 order in Jennings v. Carey, No. 19,069, 
U.S. App. D.C.; Hanover Shoe Inc. v. United Shoe 
Machinery Corporation (M.D. Pa. 1965), 245 F. Supp. 
258, 302. Moreover, the items for which appellants seek 
additional fees in this case have no direct relation with the 
outcome in the Moschetta litigation. For their services in 
the Moschetta litigation, appellants have been paid over 
$129,000. In contrast, their current fee-on-the-fee claim is 
a separate case in itself obviously without bearing on the 
final result in Moschetta. Similarly, any effect the inde- 
pendent counsel fee motion might have had on the Mos- 
chetta result, assuming that motion had been successful, 
which it was not, would have been a matter of pure specu- 
lation and surmise. 

Finally, it is simply not true that it was necessary to 
wait until the termination of Moschetta for appellants’ fee 
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claim to ripen. On November 17, 1965, this Court affirmed 
the District Court’s judgment of December 8, 1964 which 
awarded appellants’ fees in the amount of $60,559.29 for 
services rendered in the principal litigation. If appellants’ 
claim for a fee to recover that fee was not ripe then, it did 
not ripen thereafter, because nothing happened thereafter 
to ripen it. Appellants’ request for a fee on the ‘‘indepen- 
dent counsel’? matter must have ripened no later than 
August 13, 1963, when the Court of Appeals dismissed their 
appeals in No. 17,679 and 17,874 (J.A. 56). 

The insubstantiality of the ‘‘ripened’’ argument is per- 
haps best shown by the fact that this Court and the district 
court found no difficulty in ruling on appellant Ratner’s 
original fee claims filed on July 24, 1962 for basic services 
in the litigation. Mr. Ratner deemed the claim sufficiently 
ripe then to permit a judgment to be rendered based on the 
quantum meruit value of the services. Far less difficulty 
would have been encountered ruling on the present fee 
claims before dismissal of the action, if timely application 
had been made. 


Il 


The court below properly denied appellants’ Rule 
60(b) motion to reopen the order of dismissal terminat- 
ing the Moschetta litigation. 


Appellants had no standing to obtain relief under Rule 
60(b), and this is sufficient and irrefutable ground for 
denying their motion under the rule. That rule authorizes 
relief only to ‘‘a party or his legal representative.’’ United 
States v. West Willow Apartments, Inc. (E.D. Mich. 1965), 
245 F. Supp. 755, 757; United States v. 140.80 Acres of 
Land, 32 F.R.D. 11, 6 Fed. Rules Serv. 2d 60b.31, Case 3 
(E.D. La.). 

Appellants were not parties in the Moschetta case. As 
a former attorney for named plaintiffs in the case, ap- 
pellant Ratner could litigate in his own name the question 
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of his right to a fee, but he did so as an attorney and not 
a party to the action. Appellant Bernstein is even further 
removed from the case. Appellants similarly are not 
“the legal representatives”’ of any party in the Moschetta 
case. The term ‘‘legal representative’? means a person 
who stands in the place and stead of a party such as heirs, 
administrators, executors, next of kin or other type of 
successor in interest. Thomas v. Doyle, 187 F. 2d 207 
(U.S. App. D.C. 1950); Calhoun v. Jacobs, 141 F. 2d 729 
(U.S. App. D.C. 1944). There is nothing to indicate in 
Bule 60(b) that ‘legal representative’’ as used in the rule 
was intended to have any meaning other than its usual 
meaning. 

While it is our contention that the district court had 
no alternative but to deny appellants’ Rule 60(b) motion 
because of their lack of standing, even if it were assumed 
that the district court had discretion in the matter, then 
we contend that the court did not exceed the permissible 
bounds of its discretion in denying the motion. 

A Rule 60(b) motion, assuming standing, is addressed 
to the sound discretion of the court (7 Moore’s Fed. 
Practice 2d Ed. 223). The rule sets forth six numbered 
reasons on the basis of which relief may be given. Ap- 
pellants do not indicate which reason they claim justifies 
relief for them. This failing alone was sufficient to deny 
their motion. As has been stated: 

‘Failure of the movant to allege . .. an adequate 


reason for relief warrants denial’’. (7 Moore’s Fed. 
Practice, 2d Ed. 298). 


Examination of reasons 1 to 5 of Rule 60(b) reveals 
that they do not fit appellants’ case. It must be that ap- 
pellants seek relief under clause (6), z¢., ‘‘any other 
reason justifying relief from the operation of the judg- 
ment.’? But appellants (again, assuming their standing) 
have failed to make any showing at all that they meet the 
requirements established by this Court to entitle them to 


12 


the relief under clause (6). This Court has held that a 
motion for relief under Rule 60(b)(6) must show ‘‘extra- 
ordinary cireumstances’’ (Boehm v. Office of Alien Prop- 
erty (120 U.S. App. D.C. 100), 344 F. 2d 194) (1965). It 
must offer matter of ‘‘the gravity contemplated by the ‘any 
other reason justifying relief’ provision.’’ Boomhower, Inc. 
v. American Automobile Insurance Co. (102 U.S. App. D.C. 
144), 251 F. 2d 385 (1953). See also: Tobriner v. Chefer, 
335 F. 2d 281 (U.S. App. D.C. 1964), citing with approval, 
Federal Deposit Insurance Corp. v. Alker, 30 F.R.D. 527, 
6 Fed. Rules Serv. 2d 60 b.29, Case 2, aff’d 316 F. 2d 236, 
cert. den., 375 U.S. 880. 

In exercising its diseretion, the District Court was en- 
titled to and no doubt did give consideration to all matters 
raised by appellate by way of defense in dle opposition 
to the motion for additional fees (J.A. 49-76). These 
matters include contentions that the claims for additional 
fees lack@ substance, both in fact and in law; that the claims 
are barred by a prior judgment (J.A. 51); by laches (J.A. 
70), and in part, by limitations (J.A. 61). 

Lack of diligence on the part of a claimant is one of the 
matters that the district court could have taken into con- 
sideration in exercising its discretion as to whether to 
grant or deny a Rule 60(b) motion. Hughes v. Holland 
(App. D.C. 1963), 320 F. 2d 781, 782; Curtis Publishing 
Company v. Butts (C.A. 5), 351 F. 2d 702, 717, aff’d — US. 
—, June 4, 1967. 

We have already remarked on appellants’ singular lack 
of diligence in initiating their motion for additional fees, a 
point which was developed in detail in our opposing papers 
below (J.A. 70-72). That motion was filed 


42 months after completion of their work on the ‘‘in- 
dependent counsel’’ matter ; 


19 months after their last oral argument in this Court 
on the fee on a fee claim; 
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13 months after this Court affirmed the district 
court’s judgment in the fee-on-a-fee claim; 


5% months after dismissal of the principal litigation. 


Such want of diligence should not be rewarded with the 
extraordinary relief appellants seek. 

A further matter to be considered is that this Court 
handed down the final decision on appellants’ first fee claim 
on November 17, 1965 (354 F. 2d 504). In that decision, 
the court expressly declined to make any provision for 
further application by appellants for additional fees on the 
fee-on-a-fee demand or the independent counsel matter. 
For eight months thereafter appellants did nothing, where- 
upon on July 8, 1966 the order of dismissal in Moschetta 
was filed. Three months went by while the terms of the 
order were carried out, including notice by publication to 
members, and still appellants did nothing. On October 17, 
1966, the praecipe was filed advising that the Moschetta 
case was ‘“‘compromised, satisfied and settled’? (J.A. 8). 
It was not until more than two months after that that 
appellants first served their motion for additional fees. 

We showed below and appellants did not contest the 
point, that one of the factors considered by the union in 
entering into the settlement was the expenses involved in 
pursuing the litigation (J.A. 72). A very substantial part 
of those expenses was the payment of attorneys’ fees of 
which those of appellant Ratner and his associates were the 
largest. Appellants’ inaction following this Court’s deci- 
sion on November 17, 1965 in No. 19,135 lulled the union 
into the belief that other than the financial terms of the com- 
promise settlement, no other expenses had to be reckoned 
with. 

Had appellants been diligent and filed their motion for 
additional fees prior to the settlement, the union would 
have been on notice that further fee claims were to be 
expected, and in working out the terms of the settlement 
the union could have taken steps to protect itself from 
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bearing the burden of such additional threatened expenses. 
Appellants’ failure to proceed with diligence deprived the 
union of this opportunity to protect itself after it had 
irretrievably changed its position. 

Finally, it should be emphasized that the order of dis- 
missal which appellants would open was not a simple order 
but one entered on the compromise of a class action. As 
required by its terms, the order was published to all mem- 
bers of the class consisting of some 60,000 union members. 
Now appellants seek to open that order so that they can 
assert against the union fee claims aggregating $88,000. 
These are sizable claims which clearly affect the rights and 
interests of all the members of the class. 

We respectfully suggest that opening such an order of 
dismissal is not something to be done lightly. It would 
present many problems, including the problem of notifica- 
tion of all members of the class. This Court has held that 
“notice [would have to be] given to the [union] member- 
ship before approval by a court of equity of [such an] obli- 
gation upon union funds, even if not required by Rule 23.”’ 
Cunningham v. English, 106 U.S. App. D.C. 70, 269 F. 2d 
539, 541 (1959). 

The order of dismissal of the Moschetta class suit which 
appellants seek to open disposed of a highly complex 
morass of litigation that had been pending for more than 
six years. It was a suit well laid to rest and it would be 
highly undesirable to disinter it. As stated by the Supreme 
Court in Ackerman v. United States, 340 U.S. 193, 198 
(1950), affirming the denial of a Rule 60(b) motion: 


‘‘There must be an end to litigation some day.”’ 


See also Lindheimer v. Illinois Bell Telephone Co., 292 U.S. 
151, 175 (1934). 
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III 
On the merits. 


We have refrained from saying anything on the under- 
lying merits of appellants’ additional fee claims, because 
the question of the merits is not before the Court on this 
appeal. The form of presentation of the argument in 
appellants’ brief, however, constrains us to address our- 
selves briefly to the matter of the merits. 

A tawdry cast is given to Section 501(b) by appellants’ 
contention that payment to them of a fee for collecting their 
own fee is necessary to effectuate Congressional policy 
in enactment of the section. Considering the mixed legis- 
lative history of the Landrum-Griffin law on the subject 
of attorney’s fees, it is inconceivable that Congress either 
envisioned or would have countenanced fee on fee litigation 
(Gantner v. Salone (C.A. 3 1967), — F. 24 —, 66 LRRM 
2093). The independent counsel matter might rest on 
different footing if appellants had been successful in their 
efforts on that subject, which they were not, and if they 
had made a timely application for the fees, which they 
did not. 

Appellants’ appetite for additional fees fulfills the re- 
cent image of a witty and urbane observer of the practice 
of law, who views the lawyer as a professional who regards 
the client as a ‘‘special fellow’’ concerning whom the whole 
of the matter is the ‘‘fee.’’? Bazelon, David T., Clients 
Against Lawyers: A Guide to the Real Joys of Legal Prac- 
tice, Vol. 235 Harper’s Magazine p. 104, September 1967. 

In every class suit or derivative action with the possi- 
bility of court-awarded fees present, counsel who deems 
himself worthy of the award must apply to the court for it. 
Opposition in whole or in part to the application is usual. 
If every successful application were to qualify counsel to 
make a further fee demand, a whole new dimension will 
have been added to the subject of fees ‘‘as between solicitor 
and client.”’ 
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In Murray v. Kelly, 14 App. Div. 2d 528, 217 N.Y.S. 2d 
146, aff’d, 11 N.Y. 2d 812, 182 N.E. 2d 109 (1962), the New 
York courts rejected the notion of giving an attorney a 
fee for collecting his own fee in a suit growing out of an 
internal union dispute. 

Appellants can cite no case which allowed an attorney 
a fee for collecting his own fee. Sprague v. Ticonic 
National Bank (1 Cir. 1940), 110 F. 2d 174, which they do 
cite, awarded no fee but simply held that the matter lay 
within the ‘‘sound discretion of the District Court upon 
a recapitulation of the appropriate equitable considera- 
tions.”? The Sprague case was a particularly hard one— 
the plaintiff had twice been through the entire federal 
judicial system, once to establish the substantive claim, 
Ticonic National Bank v. Sprague, 303 U.S. 46 (1938) ; 
and the second time to establish the right to a fee, Sprague 
v. Ticonic National Bank, 307 U.S. 161 (1939), and he 
was two-thirds of the way around the third time in the 
fee-on-the-fee dispute. The opinion repeatedly refers to 
the ‘‘exceptional facts’? and the ‘‘dominating reasons of 
justice’? present. There are no such facts or reasons in 
the present case. 

Appellants’ claim for a fee in connection with their 
work to persuade the court to appoint independent counsel 
suffers from an even greater infirmity. As shown by 
the undisputed chronology of events in appellants’ at- 
tempts to obtain court-appointed counsel, appellants were 
unsuccessful each step of the way (J.A. 53-60). Moreover, 
any claim of benefit to the union even if these efforts had 
been successful would be sheer speculation and surmise. 

Finally, appellants’ enthusiasm for obtaining court- 
appointed counsel was not the selfless undertaking they 
represent it to be. Appellants doubtless expected that if 
the district court agreed to appoint counsel, the designation 
would fall on them. 
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IV 


The orders of the court below appealed from should 
be in all respects affirmed. 
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REPLY BRIEF FOR APPELLANTS 


1. Appellee would have it (Br., p. 3), that the Moschetta dismissal did not deprive 
the district court of jurisdiction over appellants’ supplemental fee claim, but only of 


jurisdiction to consider it as ancillary to the Moschetta case. Appellee says appellants 


1 if so, the Moschetta dismissal 


can still litigate the claim as a wholly independent action. 
1 Aside from the fact that equitable award of counsel fees is traditionally and appropriately made on 
motion, as the history of the award of pre-1962 fees illustrates, relegation of the instant claim to an inde- 
pendent action would merely impose upon appellants additional unnecessary burden and delay. 


does not serve appellee’s object of putting an end to litigation arising from the author- 
ization for action under Section 501 (Br., p. 14). All it does is transform an inherently 
ancillary matter into an unrelated one.” But the dismissal patently cannot have that 
effect, for Section 501(b) treats award of fees and expenses as part of the Section 501 
proceeding itself; it vests jurisdiction over that phase of the matter in the “trial judge.” 
The rationale is self-evident -- normally, the trial judge will be most familiar with the 


litigation and therefore in the best position to evaluate movant’s services. 


The authorization for action under Section 501(b) can continue to “evoke[] the 
jurisdiction of the federal court” (Br. for Appellee, p. 7), after final disposition of the 
merits by dismissal or otherwise, because claims for compensation “‘as between solicitor 
and client” are “distinct and independent” of those considered on the merits, and are 
therefore not “impliedly covered * * * by the [final] decree.” Sprague v. Ticonic Bank, 
307 U.S. 161, 169. 


If jurisdiction were defeated by dismissal of an action, this Court would have been 
powerless to authorize the District Court to consider the fee claim in Jennings v. Carey, 
for dismissal of the appeal from the District Court’s dismissal order in that case left “the 
situation as if the suit had never been brought” (Br. for Appellee, p. 6). That the fee motion 
in that case was filed before this Court’s order was entered (Br., p. 8), is a distinction 
without a difference, for the mootness which barred review had occurred before that filing. 
Thus, if jurisdiction over an equitable fee motion were contingent upon pendency of the 
suit, the motion would necessarily have fallen with the appeal. The premise of the remand 
in Jennings, accordingly, was that the District Court would have had jurisdiction to enter- 
tain a post-dismissal fee motion even if the mootness had occurred before an appeal had 
been taken. Jennings, therefore, stands for the proposition that a jurisdictional dismissal 
of the action, even if irrevocable, does not defeat jurisdiction to entertain a subsequent an- 


cillary fee motion. 


2 Morrow v. Spiess, 349 F.2d 931,933 (10 Cir.), upon which appellee places principal reliance (Br., 
pp. iii, 7), did not involve an inherently ancillary matter. There movant sought a charging lien upon a 
contingent fee retainer agreement, not an equitable award based upon services in the litigation. Accord- 
ingly, that case is irrelevant to the question here presented, whether equitable jurisdiction to award fees 
“as between solicitor and client” in a Section 501 action survives voluntary dismissal without notice to 
the claimant of the action in which the services were rendered. 
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A fortiori, dismissal of a Section 501 case on the merits, as distinguished froma juris- 


dictional dismissal, cannot be a jurisdictional bar to consideration of a subsequent fee mo- 
tion, for Rule 60(b) empowers the District Court, on timely application, to reopen any 
case so dismissed in the interests of justice. To argue (Br., pp- 10-11), that Rule 60(b) can- 
not be invoked by counsel on behalf of his equitable fee claim is simply to deny counsel 
the party status the law inevitably confers whenever necessary to protect that independent 
interest. It would be irrational to treat counsel as a party for the purpose of appeal from 

’ denial of his fee claim, but not for the purpose of invoking Rule 60(b) in its presentation. 


The only rationale for insisting that the fee claim be treated as an independent rather 
than an ancillary matter is that the latter would upset the settlement and require notice to 
the class (Br., p. 14). But since the fee claim was not “impliedly covered” by the dismis- 
sal (Pp. 2-4, supra), its consideration as an ancillary matter should not affect the settlement. 
And the argument that notice to the class would be required (Br., p. 14), simply ignores its 
refutation by Judges Fahy and Edgerton (our brief, p. 14). 


2. Appellee’s claim that movants’ right to proceed by ancillary motion rather than 
independent action was lawfully foreclosed by the dismissal without legal or actual notice 
to them,? turns on its contention (Br., pp. 3-4) that appellee “was certainly entitled to 
assume [on the basis of this Court’s disposition of the appeal in Case No. 19,135] that it 
had settled its accounts with appellants.” But this Court plainly and unequivocally inter- 
preted the order it affirmed as applying only to “services rendered through January 25, 
1962,” because claims for those services presented the only “issues considered by the 
trier.” Ratner v. Bakery & Confectionery Workers Int. U., 122 U.S. App. D.C. 372, n. 1, 
374, 375, 354 F.2d 504, n. 1, 506, 507. Since the Court rejected appellee’s interpreta- 
tion of the order, renewed again now (Br., pp. 3-4), as covering the July 24, 1962, motion, 
there is no rational basis for the asserted assumption. Accordingly, the assumption is a 
pretext to cover surreptious prejudicing of the known adverse interest. Against such prej- 


udice the due process clause stands guard. Since appellants’ interest was known, and they 


- Appellee does not even claim that notice to the “named plaintiffs in the class action who had orig- 
inally retained appellant Ratner” (Br., p. 9), could have been expected to come to appellants’ attention, 
for the named plaintiffs had long before discharged appellant Ratner, relinquishing representation of the 
class interest to defendant Union. 


were deliberately not apprised of the proposed dismissal, the judgment cannot be given 
any effect against them. fron Cliffs Co. v. Negaunee Iron Co., 197 U.S. 463, 475; 
Postal Tel.-Cable Co. v. Newport, 247 U.S. 464, 476; Mullane v. Central Hanover B. & T: 
Co., 339 U.S. 306, 314. 


3. Appellee’s “laches” argument (Br., 1, 5, 10, 13-14) -- that it was lulled into a 
sense of security by appellants’ failure for seven months between November 17, 1965 and 
June 29, 1966, to proceed on the supplemental fee claim asserted on June 24, 1962 (J.A. 
I, 62, 63) -- is surely tongue in cheek, for during that period Bernstein and Harris on sev- 
eral occasions discussed and attempted to settle that claim. Nothing appellants ever said 
or did gave appellee any reason to believe that appellants had abandoned the claim they 
made at the very inception of the litigation on the motion, and which for four years they 


consistently fought to preserve. 


Nor can appellants be charged with want of “diligence” (Br., pp. 12-13), for not pro- 
ceeding sooner on their claim for, in their view, final disposition of the accounting action 
brought the claim to maturity, and they filed as quickly as possible after discovering that 
the accounting action had been settled.* In any event, appellee’s wilful failure to give 
appellants notice of the proposed dismissal bars any equitable “laches” defense. 


4. Appellee’s contention that Sprague’s ripeness rationale should not apply (Br., pp. 
9-10), assumes that final disposition of the accounting action could not provide “better 
perspective” for evaluating the independent counsel motion. But in making that assump- 
tion. appellee necessarily must, as it does (Br., pp. 2, 16), ignore that the motion was 
grounded in the disqualification of proposed substitute counsel (J-A. 1, pp. 56-58, 80-94), 
and that the success of the motion consisted precisely of defeating the projected substi- 
tution, for the relationship between ethical representation of the plaintiff interest in the 
accounting action and the ultimate recovery therein could not rationally be dismissed as 


“pure speculation and surmise” (Br., pp. 9, 16). 


Appellee’s description of Sprague (p. 16), cuts against rather than for it. After all 
the litigation on the merits, appellants had to go through the District Court and this 


> Although valuation of the independent counsel phase only would be affected by the quantum of 
recovery in the accounting action, appellants were obviously not required to split their claim on the 
July 24, 1962, motion and proceed on one phase before the other was ripe. 


Court twice to obtain their fee for the pre-February, 1962, services and to preserve their 
claim to post-January, 1962, fees, and are now on the way around a third time. if 


Sprague was a “particularly hard” case, this one is even harder. 


Appellee apparently seeks to overcome this by repeated reference to the size of the 
fees awarded for services performed prior to January 25, 1962. Aside from the fact that 
appellant Ratner collected only a fraction of that amount, the balance going to New York 

_and other Washington counsel, what this overlooks is that, but for out of pocket expenses, 
the entire sum of $129,073.13, came to less than $35 per hour for the services performed 
prior to January 25, 1962. 


To require appellant Ratner to bear the cost of the post-January, 1962, litigation 
would wipe out all compensation previously awarded him, thus nullifying the judgment 
and defeating the objective of Section 501(b). Such a result, which enables union officers, 
through their control of the beneficiary, to insulate themselves against the policing Congress 
sought to encourage, cannot be justified on the theory that the legislative history on coun- 
sel fees is “mixed” (Br., p. 15). 


The judgment below should be reversed with instructions to consider the fee claim on 


the merits. 
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